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S. 2796, S. 2959, AND S. 3013 


WEDNESDAY, JUNE 29, 2016 


U.S. Senate, 

Committee on Indian Affairs, 

Washington, DC. 

The Committee met, pursuant to notice, at 2:30 p.m. in room 
628, Dirksen Senate Office Building, Hon. John Barrasso, 
Chairman of the Committee, presiding. 

OPENING STATEMENT OF HON. JOHN BARRASSO, 

U.S. SENATOR FROM WYOMING 

The Chairman. Good afternoon. I call this legislative hearing to 
order. Today the Committee will examine three bills: S. 2796, a bill 
to repeal certain obsolete laws relating to Indians; S. 2959, a bill 
to amend the White Mountain Apache Tribe Water Rights Quali- 
fication Act of 2010 to clarify the use of amounts in the WMAT Set- 
tlement Fund; and S. 3013, the Salish and Kootenai Water Rights 
Settlement Act of 2016. 

The first bill was introduced by Senator Rounds on April 13th of 
this year. Senator Lankford is a co-sponsor. At this time there is 
no House companion bill. This bill will repeal obsolete laws relating 
to Indians. 

So I want to thank Senator Rounds for his work on this today. 

On May 19th of this year Senator McCain introduced S. 2959, a 
bill to amend the White Mountain Apache Tribe Water Rights 
Quantification Act of 2010. Senator Flake is the original co-spon- 
sor. This bill would allow funding authorized for water-related eco- 
nomic development projects in Title III of the Claims Resettlement 
Act of 2010 to include the White Mountain Apache Tribe’s rural 
water system. This would allow the Secretary of Interior to use all 
or a portion of the appropriated $78 million of White Mountain 
Apache Tribe Settlement Fund for the completion, operation, and 
maintenance of the Miner Flat Dam along the North Fork of the 
White River. 

Then on May 26th Vice Chairman Tester introduced S. 3013, the 
Salish and Kootenai Water Rights Settlement Act of 2016. This bill 
would settle claims to water rights in the State of Montana. The 
bill also ratifies a compact passed by the Montana State Legisla- 
ture that took a decade of negotiations to resolve the Tribe’s claims 
to reserve water rights within the State. The bill authorizes over 
$2.3 billion of irrigation, water, and education purposes. The bill 
also provides an allocation of 90,000 acre feet per year from the 
Hungry Horse Reservoir. 
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I would like to now invite Vice Chairman Tester for any opening 
comments he might like to make. 

STATEMENT OF HON. JON TESTER, 

U.S. SENATOR FROM MONTANA 

Senator Tester. Well, thank you, Mr. Chairman, and thank you 
for holding this hearing today to discuss a few bills before the Com- 
mittee. As you have already pointed out, one of these bills, the 
CSKT Water Rights Settlement Act, which I introduced last month, 
this bill would affirm the water rights compact between the Tribes 
and the State of Montana. This compact was passed by the Mon- 
tana State Legislature last year. This bill would also settle the 
Tribe’s claims against the United States for failure to protect the 
Tribe’s water rights for over a century. 

The CSKT Pact is the seventh and last water rights compact 
passed by the Montana Legislature. As we all knows, once the 
Tribe and the State have finalized their agreement, it has to come 
here to be affirmed by Congress, a process which often takes too 
long. While the State of Montana has done a good job finalizing 
water compacts with the Tribes and the State, we in Washington 
need to do a better job. Congress still needs to pass three of these 
water rights settlements, this one for the CSKT, as well as settle- 
ments for Blackfeet and Fort Belknap communities. 

I understand from the testimony of the Department of Interior 
that the CSKT settlement still has a ways to go before it is ready 
for Congress to enact, but introducing this bill is a first step to get- 
ting the Tribes and the Federal Government to sit down and ham- 
mer out a final agreement. This is the process that most water 
rights settlements have taken, including the Blackfeet settlement. 

Three years ago, the Department testified on an early version of 
the Blackfeet bill and stated then that they could not support that 
bill as introduced. Since then, the parties have negotiated, made 
compromises, and just last week the Administration affirmed that 
the current version of the bill conforms with the Criteria and Pro- 
cedures that apply to Indian water rights settlements. I expect to 
work with my colleagues here in the Senate, and I hope the House 
does what they said they were going to do and get this bill passed 
if the Administration supported it, which they do, and get this 
Blackfeet settlement across the finish line. 

For CSKT, this hearing is just the next step in the process and 
should spur the Tribes and the DOI to work out their issues so that 
we in Congress can do our job in seeing that these settlements get 
implemented. 

Everyone on this Committee knows that pursuing water rights 
settlements is the best policy. Settling tribal water rights provides 
certainty to all stakeholders in the watershed and saves everybody 
time and money by not forcing folks into the courtroom. So encour- 
aging water settlements is just common sense and benefits Tribes 
and surrounding communities alike. 

I appreciate Senator Daines working with me on the Blackfeet 
bill. I am sure we will be working together on this bill as time 
moves forward, and I hope the same thing can happen with Rep- 
resentative Zinke. The State of Montana has been a model for the 
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Country in settling water rights throughout the State, and we need 
to do the same. 

Now, while I understand that the Department may not now sup- 
port the CSKT settlement, I look forward to hearing from Ms. Belin 
on what the next steps are and how we can get this hill to the fin- 
ish line. I know it is a lot of work, hut I have seen it happen al- 
ready this Congress on one settlement and I know we can make 
progress on other settlements as well. The Salish and Kootenai 
Tribes are certainly ready to move forward. 

I would like to welcome you. Chairman Finley, and thank you for 
joining us today. We appreciate your leadership. And also the lead- 
ership of your counsel. And speaking of counsel, we appreciate the 
counsel of Ryan Rusche, your lawyer. 

Back in Montana, you have worked diligently to get the people 
behind this settlement, and I appreciate your efforts in building 
that coalition. It certainly makes our job easier when we receive 
letters in support from so many stakeholders outside the Reserva- 
tion. The letters have come from the Montana Farm Bureau, Stock 
Growers, Water Resource Association, Gillette AG Irrigators, AG 
Business Association, Farmers Union, and Trout Unlimited, a very 
broad-based constituency. They all recognize the importance of this 
settlement and now final passage will bring certainty to all stake- 
holders throughout the Flathead Valley of Western Montana. So I 
appreciate their support. 

And I would ask, Mr. Chairman, unanimous consent for these 
letters to be entered into the record. 

The Chairman. Without objection. 

[The prepared statement of Senator Tester follows:] 

Prepared Statement of Hon. Jon Tester, U.S. Senator from Montana 

Thank you, Mr. Chairman, for holding this hearing today to discuss a few hills 
before the Committee. One of these bills is the C-S-K-T Water Rights Settlement 
Act, which I introduced last month. That bill would affirm the water rights compact 
between the Tribes and the State of Montana, which passed the State legislature 
last year with bipartisan support. The bill would also settle the Tribes’ claims 
against the United States for failure to protect the Tribes’ water rights for over a 
century. 

The CSKT compact is the seventh and last water rights compact passed by the 
Montana legislature. As we all know, once a Tribe and state finalize their agree- 
ment, it has to come here to be affirmed by Congress, which often takes too long. 
While the State of Montana has done a good job finalizing water compacts with the 
Tribes in the state, we here in Washington need to do a better job. Congress still 
needs to pass three of these water rights settlements: this one for the CSKT, as well 
as settlements for the Blackfeet and Ft. Belknap communities. 

I understand from the testimony of the Department of the Interior that the C- 
S-K-T settlement still has a ways to go before its ready for Congress to enact. But 
introducing the bill is the first step to getting the tribes and the federal government 
to sit down and hammer out the final agreement. This is the process that most 
water rights settlements have taken, including Blackfeet. 

Three years ago, the Department testified on an early version of the Blackfeet bill, 
and stated then, that they could not support the bill as introduced. Since then, the 
parties have negotiated, made compromises, and just last week the Administration 
affirmed that the current version of the bill conforms with the Criteria and Proce- 
dures that apply to Indian Water Rights Settlements. I expect to work with my col- 
leagues in both the House and Senate to see Blackfeet successfully get across the 
finish line. 

For C-S-K-T, this hearing is just the next step in the process, and should spur 
the Tribes and DOI to work out their issues so we in Congress can then do our job 
in seeing these settlements get implemented. 
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Everyone on this Committee knows that pursuing water rights settlements is the 
best policy. Settling tribal water rights provides certainty to all stakeholders in a 
watershed, and saves everybody time and money by not forcing folks into a court- 
room. So encouraging water settlements is just common sense and benefits tribes 
and non-Indians alike. 

I appreciate Senator Daines working with me on the Blackfeet bill and encourage 
him to work with me on this bill, and Ft. Belknap as well. The State of Montana 
has been a model for the country on settling water rights throughout the state, and 
its Congressional delegation should follow that example. 

While I understand that the Department may not now support the C-S-K-T settle- 
ment, I look forward to hearing from Ms. Belin on what the next steps are, and how 
we can get this bill to the finish line. I know it’s a lot of work, but I’ve seen the 
progress we’ve made on one settlement this Congress, and know we can make 
progress on other settlements as well. 

I want to reiterate this fact. The CSKT Water Compact was negotiated and con- 
structed over years of on-the-ground collaboration between the tribe, local land own- 
ers, and the state. This bill has been a collaborative process that has been decades 
in the making — despite frivolous efforts to derail the process with fear and misin- 
formation. And this hearing is just the beginning of the process here in Washington. 
I welcome members of Congress, the tribe, local stakeholders, and Interior to pro- 
vide input so we can continue to grow support for this bill. 

The Salish and Kootenai Tribes are certainly ready to move forward. I’d like to 
welcome you. Chairman Finley and thank you for joining us today. Your leadership, 
and that of your council, has really gotten us to this point. Back in Montana you’ve 
worked diligently to get people behind this settlement, and I appreciate your efforts 
in building that coalition. It certainly makes our job easier when we receive letters 
of support from so many stakeholders outside the Reservation. The letters come 
from the Montana Farm Bureau, Stockgrowers, Water Resources Association, Gal- 
latin Ag Irrigators, Ag Business Association, Farmers Union,Trout Unlimited, and 
local elected officials. They all recognize the importance of this settlement and how 
final passage will bring certainty to all stakeholders throughout the Flathead valley 
and western Montana. So I appreciate their support and ask unanimous consent for 
these letters to be entered into the record. 

Thank you, Senator Tester. 

Senator Daines. 

STATEMENT OF HON. STEVE DAINES, 

U.S. SENATOR FROM MONTANA 

Senator Daines. Thank you, Mr. Chairman. 

And thank you. Senator Barrasso, as well as Vice Chairman 
Tester, for this hearing today. 

I first want to welcome CSKT Chairman Vernon Finley, who will 
be testifying shortly. It is always an honor to see the chairman who 
hails from truly one of the most beautiful places in our Country, 
the Flathead Indian Reservation. 

I would like to start by noting that I fully understand the value 
of Indian water rights settlements. They are, no doubt, a produc- 
tive way to, number one, resolve conflict amongst Indian and non- 
Indian water users; two, to clear the burden of potential liability 
at the State and Federal levels; and, three, allowing Tribes to ac- 
cess and develop their water resources. 

Most importantly, these settlements are a key component of the 
Federal Government’s tribal trust responsibility to create tangible 
benefits for Indian Country, providing a Federal stream of support 
for water infrastructure and much needed maintenance. 

For these reasons, I have made passage and enactment of Senate 
Bill 1125, the Blackfeet Water Rights Settlement Act, one of my 
highest priorities this Congress. 

I want to commend Letty Belin, who is also testifying today, for 
her, her team’s diligence and commitment to that settlement. I 
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know it has been a long journey. It has been seven years since the 
Montana Legislature passed the Blackfeet Compact. 

Letty, again, thanks so much. I am proud of the progress we are 
making on that legislation and, as Senator Tester said, I look for- 
ward to that being completed and passed here before the end of the 
calendar year. 

The CSKT Compact is one of the most complex water settlements 
in history. It is the most expensive introduced, as Senator Tester 
noted, at $2.3 billion. It has meaningful implications for the Tribes, 
for our State, and other water users on and off the Reservation. 

Now, there is a lot of passion on this settlement back home re- 
garding the Compact, and that was demonstrated by its narrow 
passage in our State Legislature. But it passed, and that is why 
we are up here today having these discussions. So I am glad we 
are having the conversation, we are examining the costs and the 
benefits of this legislation. 

I look forward to hearing from Chairman Finley, as well as Ms. 
Belin, on their perspectives, as well as from my colleagues here on 
the dais. 

Thank you, Mr. Chairman. 

The Chairman. Thank you. Senator. 

Senator Heitkamp. 

STATEMENT OF HON. HEIDI HEITKAMP, 

U.S. SENATOR FROM NORTH DAKOTA 

Senator Heitkamp. Thank you. Chairman Barrasso and Vice 
Chairman Tester, for holding this hearing to discuss legislation be- 
fore us, and my particular interest is legislation that would repeal 
obsolete laws and address water rights in Indian Country. 

I want to congratulate Senator Rounds and Senator Lankford for 
bringing this issue to the forefront. 

Chairman Flute, it is always a pleasure to see you and have you 
represent your Tribe today. A lot of people don’t realize this, but 
there is a portion of the Sisseton Wahpeton Oyate that is in fact 
in my home county of Richland County, and you are a particular 
treasured neighbor for all of us, so we are grateful for your pres- 
ence and for the work that you have been doing on these obsolete 
laws. I know that this is a particular passion of yours. 

I want to point out that I read earlier this month that you were 
successful in a high school in Watertown, a town that you and I 
both know, which lies south of the border on your Reservation, in 
replacing disparaging activities in their homecoming festivals, so 
that certainly is a step forward for our region in becoming more 
culturally sensitive. I know the Tribe has worked long and hard to 
protect those cultural traditions, and that experiencing disparaging 
imagery is still an issue for many of your people, particularly your 
children, who at this point in time need a sense of pride in who 
they are. 

Similarly, to the outdated and often disparaging activities that 
take place in schools, I am glad you are here today to provide your 
thoughts regarding outdated Federal laws and policies that should 
be repealed to ensure your Tribe and the great Tribal Nations 
across this Country are properly respected. It is long overdue. Just 
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like assimilation and reorganization eras, it is time that they he of- 
ficially repealed. 

We all know that during the assimilation era there was tremen- 
dous loss of Indian cultures, resources, and land, which later fur- 
ther impoverished our Tribes. During this period, the Federal Gov- 
ernment broke down traditional family structures and relocated In- 
dian children to religious- or Government-run boarding schools so 
that they could be assimilated into the dominant culture. This has 
created generational and, I believe, historic trauma that affects 
tribal members today and is reflected in the high rates of poverty, 
substance abuse, post-traumatic stress, and even suicide. 

It is critical that we acknowledge this trauma and the role that 
we all played in it with these outdates policies, and that we take 
the steps that we hope we can take in this Committee to rectify 
this wrong and to offer hope and opportunity. And I want to thank 
you so much for coming. Chairman. You are doing a great job and 
I know always lead with the interest of your people. 

Thank you, Mr. Chairman. 

The Chairman. Thank you. Senator Heitkamp. 

Senator McCain. 

STATEMENT OF HON. JOHN McCAIN, 

U.S. SENATOR FROM ARIZONA 

Senator McCain. Thank you, Mr. Chairman and Mr. Vice Chair- 
man. Thank you for holding today’s hearing on S. 2959. I under- 
stand that Chairman Ronnie Lupe was invited to testify, but had 
to cancel. I have had the pleasure of knowing Chairman Lupe for 
many years and can attest that he is a tireless advocate for the 
White Mountain Apache people. I am grateful that the Tribe’s Vice 
Chairman, Kasey Velasquez, will be testifying today on behalf of 
the Tribe. 

The bill would amend provisions of the Tribe’s Indian water set- 
tlement, the White Mountain Apache Tribe Water Rights Quan- 
tification Act of 2010, to enable a Tribe and the U.S. Ilepartment 
of the Interior to move forward with the construction of Miner Flat 
Dam on the North Fork of the White River. In 2010, Congress en- 
acted legislation sponsored by Senator Kyi and myself that resolves 
a Tribe’s claims to the Salt River in Arizona. 

The linchpin in the settlement was congressional authorization 
to construct a water delivery system for the Fort Apache Indian 
Reservation through the construction of the Miner Flat Dam. Un- 
fortunately, tribal engineers have identified seepage and stability 
concerns at the proposed dam site, which is delaying construction. 
Resulting cost overruns exceed the initial $126 million authoriza- 
tion for the construction of the Miner Flat Dam. 

The Interior Department has informed the Tribe that a clarifying 
amendment to the water settlement legislation may be necessary 
to allow other authorized funds in the settlement act can be ap- 
plied to the construction project. 

The bill I have introduced with Senator Flake would clarify that 
the Interior Department may access a separate fund in the Tribe’s 
settlement legislation, called the WMAT fund, which covers water- 
related economic development projects, including dam operations 
and maintenance. 
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Mr. Chairman, the Federal Government made a deal with the 
White Mountain Apache six years ago that we would build the 
Miner Flat Dam. That was a commitment, part of the deal. The 
Tribe is currently facing a drinking water crisis. Groundwater 
wells on the Reservation have dropped by 50 percent and the North 
Fork of the White River is expected to run dry by 2020 without the 
Miner Flat Dam reservoir project. 

I believe it is pretty obvious that we have an obligation to meet 
the terms of the water settlement. I urge my colleagues to support 
this legislation. 

I thank you, Mr. Chairman. 

The Chairman. Thank you very much. Senator McCain. 

We welcome our four witnesses. You will each have about five 
minutes to give your testimony. Your complete written testimony 
will be made part of the permanent record of this Committee. I will 
ask each of you to identify yourself and who you represent, and we 
will start with Ms. Belin. 

STATEMENT OF ALLETTA BELIN, SENIOR COUNSELOR TO THE 

DEPUTY SECRETARY, U.S. DEPARTMENT OF THE INTERIOR 

Ms. Belin. Thank you. Chairman Barrasso, Vice Chairman Test- 
er, and members of the Committee. I am Letty Belin, Senior Coun- 
selor to the Deputy Secretary of the Interior. I am here today to 
provide the Department’s position on three bills, S. 3013, the Sa- 
lish and Kootenai Water Rights Settlement Act of 2016, which 
would approve and authorize a settlement of the water rights 
claims of the Confederated Salish and Kootenai Tribes of the Flat- 
head Reservation in Montana; second, S. 2959, a bill to amend the 
White Mountain Apache Tribe Water Settlement Authorization to 
clarify the use of amounts in the WMAT Settlement Fund; and, fi- 
nally, S. 2796, an act to repeal existing substandard provisions and 
encourage conciliation with tribes, also known as the RESPECT 
Act. 

I will start with the two Indian water rights settlements. 

As this Committee knows, this Administration strongly supports 
the resolution of Indian water rights claims through negotiated set- 
tlement. Our policy of support for negotiations is premised on a set 
of general principles set forth in the 1990 criteria and procedures 
for the participation of the Federal Government in negotiations for 
settlement of Indian water rights claims. These include, first, that 
the United States participate in water settlements consistent with 
its responsibilities as trustee to Indiana; second, that Indian Tribes 
receive equivalent benefits for rights which they and the United 
States, as trustee, may release as part of the settlement; third, that 
Indian Tribes should realize value from confirmed water rights re- 
sulting from a settlement; and, fourth, that settlements contain ap- 
propriate cost-sharing proportionate to the benefits received by all 
parties benefitting from the settlement. 

So turning to S. 3013, we recognize that it and the underlying 
compact are the product of a great deal of effort by many parties 
and reflect desire by the people of Montana, Indian and non-In- 
dian, to settle their differences through negotiation rather than liti- 
gation. We also recognize that the Confederated Salish and 
Kootenai Tribes have long been leaders in sound water and natural 
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resource management, and we commend the Tribes and the State 
of Montana for the excellent work they have done in furtherance 
of the compact and an overall settlement of the Tribes’ water rights 
claims. 

However, the Department cannot support S. 3013 as introduced. 
The Department has significant concerns about the Federal costs 
of the settlement, which total approximately $2.3 billion, and we 
have not yet completed a full and robust analysis and discussion 
of all aspects and ramifications of this substantial settlement. 

Next I will discuss S. 2959, the White Mountain Apache Tribe 
Water Rights Quantification Settlement. One of four Indian water 
settlements included in the 2010 Claims Resolution Act, this settles 
the water rights among the Tribe and non-Federal parties, includ- 
ing the State of Arizona. Since the enactment of the Claims Resolu- 
tion Act, the Department has been working diligently on imple- 
menting all four of those settlements, including this one, which re- 
solve well over a century of litigation and bitter disputes. 

S. 2959 would authorize funding from the WMAT Settlement 
Fund to be used for the completion of a rural water system. The 
Department is aware that the Tribe has identified potential cost 
overruns associated with the design of the rural water delivery sys- 
tem, specifically Miner Flat Dam. In order to evaluate whether dis- 
cretionary funding beyond what is available in the cost overrun 
subaccount is needed to complete the rural water system, the Bu- 
reau of Reclamation needs to be provided with the necessary design 
and estimated cost of the rural water system. 

Therefore, the Department cannot support S. 2959 at this time. 
However, we are hopeful that this hearing will advance the imple- 
mentation of this settlement and we look forward to working with 
the Tribe to ensure that Reclamation receives the relevant informa- 
tion. 

S. 2796 seeks to repeal laws that were passed by Congress dur- 
ing periods in U.S. history that were directly related to the Federal 
Government’s policy with Indian Tribes. The laws to be repealed by 
S. 2796 range in dates of enactment from 1862 through 1913, and 
were passed in eras of Federal Indian policy identified with re- 
moval, reservations, allotment, and assimilation. 

The language to be repealed by S. 2796 uses antiquated and ob- 
solete terms and contexts such as reference to Indian Tribes in ac- 
tual hostility to the United States and withholding monies or goods 
from Indian Tribes on account of intoxicating liquors. The Depart- 
ment agrees that such language should be repealed. 

Thank you for the opportunity to express the Department’s views 
on these bills. I am available to answer any questions the Com- 
mittee may have. 

[The prepared statement of Ms. Belin follows:] 

Prepared Statement of Alletta Belin, Senior Counselor to the Deputy 
Secretary, U.S. Department of the Interior 

S. 2969, TO AMEND THE WHITE MOUNTAIN APACHE TRIBE WATER RIGHTS 

QUANTIFICATION ACT OF 2010 TO CLARIFY THE USE OF AMOUNTS IN THE WMAT 

SETTLEMENT FUND 

Chairman Barrasso, Vice Chairman Tester and members of the Committee, I am 
Letty Belin, Counselor to the Deputy Secretary at the Department of the Interior 
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(Department). I am pleased to provide the views of the Department on S. 2959, a 
bill to amend the White Mountain Apache Tribe Water Rights Quantification Act 
of 2010 to clarify the use of amounts in the WMAT Settlement Fund. The Depart- 
ment supports the ongoing efforts to implement the White Mountain Apache Tribe 
settlement; however, we do not have sufficient information to develop a position on 
S. 2959 at this time. 

Background 

Over six years ago, this Administration supported and Congress enacted, four In- 
dian water rights settlements for seven tribes that resolved well over a century of 
litigation and bitter disputes in the Claims Resolution Act of 2010 (PL 111-291). 
Our support for these four settlements demonstrated that settling Indian water 
rights disputes was and remains a high priority for this Administration. 

Since the enactment of the Claims Resolution Act, the Department has diligently 
been working on implementing the four settlements to support the maintenance of 
permanent water supplies and enhance economic security for five Pueblos in New 
Mexico, the Crow Tribe of Montana, the Taos Pueblo, and the White Mountain 
Apache Tribe (WMAT) of Arizona. We are here today to discuss the WMAT settle- 
ment. 

The WMAT settlement, as authorized by Title III of the Claims Resolution Act, 
settles the water rights among the Tribe and non-federal parties, including the 
State of Arizona, local water and power districts, local towns, and conservation dis- 
tricts. The Act authorizes design and construction of the WMAT rural water system 
that consists of a dam and storage reservoir, pumping plant, distribution system 
and water treatment facilities. 

Appropriated funds made available under the White Mountain Apache Tribe 
Rural Water System Loan Authorization Act (PL 110-390), are currently being used 
to implement the WMAT settlement. On September 30, 2011, the Bureau of Rec- 
lamation awarded a PL 93-638 contract to the Tribe in the amount of $11.8 million 
(indexed), which allowed the Tribe to move forward with the initial planning, engi- 
neering, and design of the WMAT rural water system, as well as to complete the 
requisite environmental impact statement (EIS). Through this contract, the Tribe 
has awarded three major engineering contracts, for 30 percent designs of each 
project component, including Miner Flat Dam, treatment plant, and distribution sys- 
tem. A fourth contract was awarded for preparation of an EIS. Thirty percent de- 
signs for the treatment plant and distribution system, including pumping plants are 
complete. Thirty percent design of the dam and reservoir continues along with prep- 
aration of the EIS. Final design on all components will commence subsequent to 
completion of the EIS and issuance of a Record of Decision. 

S. 2959 

S. 2959 would amend the White Mountain Apache Tribe Water Rights Quantifica- 
tion Act of 2010 to authorize funding from the WMAT Settlement Fund for the com- 
pletion of the WMAT rural water system, including carrying out activities relating 
to the operation, maintenance, or replacement of the WMAT rural water system. 
The core of the settlement is the WMAT rural water system and the Act authorized 
approximately $126 million in mandatory spending for the Secretary of the Interior 
to carry out its planning, engineering, design, environmental compliance, and con- 
struction. The mandatory funding for construction is separate and apart from the 
WMAT Settlement Fund at issue in S. 2959. For this reason, I will now discuss 
briefly the history of the WMAT Settlement Fund authorization. 

In the 113th Congress, legislation approving the WMAT Settlement (S. 313) was 
amended in Committee to authorize $113.5 million for a WMAT Settlement Fund. 
The Administration subsequently submitted — through then-Commissioner of the Bu- 
reau of Reclamation Michael L. Connor — a views letter regarding S. 313 as reported 
by the Committee expressing concerns about the WMAT Settlement Fund. In re- 
sponse to the concerns of the Administration, the Claims Resolution Act ultimately 
reduced the WMAT Settlement Fund by $35 million in order to create a “Cost Over- 
run Subaccount,” to be administered by the Secretary in order to ensure that the 
WMAT rural water system would be completed with the funds specifically author- 
ized and capped for its construction. The remaining $78.5 million originally included 
in the WMAT Settlement Fund remained available as discretionary appropriations. 
This $78.5 million in discretionary funding, plus any potential unobligated amounts 
of the Cost Overrun Subaccount, may be used for fish production, including hatch- 
eries; rehabilitation of recreational lakes and existing irrigation systems; water-re- 
lated economic development project; and protection, restoration, and economic devel- 
opment of forest and watershed health. 
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The Department is aware that the Tribe has identified challenges and potential 
cost-overruns associated with the design of the rural water delivery system, specifi- 
cally Miner Flat Dam. However, the Bureau of Reclamation (Reclamation) has not 
been provided with the necessary design and cost estimate data to make a deter- 
mination on the final project design of the WMAT rural water system. Under the 
Act, Reclamation is required, in consultation with the Tribe, to make changes to the 
design to ensure that the final design meets Reclamation standards; is cost effective; 
and may be constructed within the mandatory appropriations provided in the Act. 
Without necessary information from the Tribe on current design and cost estimate 
data. Reclamation is unable to make any determinations related to the feasibility 
of the design or cost of the system, or any potential cost overruns. Because of the 
history of the Cost Overrun Subaccount’s establishment and because Reclamation 
has not yet received the necessary design and cost estimate data, the Department 
cannot evaluate whether S. 2969 is needed to complete the WMAT rural water sys- 
tem. However, we are hopeful that this hearing will advance the implementation of 
this important settlement, and we look forward to working with the Tribe to ensure 
Reclamation receives the relevant information to advance the WMAT rural water 
system. 

Also, while we recognize the intent of S. 2959, we have identified some technical 
concerns with the language that we look forward to working with the bill sponsor 
and the Committee to resolve. Specifically, we would like to clarify how the use of 
the phrase “in accordance with subsection (e)(4)” would interact with the Cost Over- 
run Subaccount in in Section 312(e) if S. 2959 were to be enacted. 

S. 2796, A BILL TO REPEAL CERTAIN OBSOLETE LAWS RELATING TO INDIANS 

Chairman Barrasso, Vice-Chairman Tester, and members of the Committee, 
thank you for inviting me to express the views of the Department of the Interior 
(Department) on S. 2796, a bill to repeal certain obsolete laws relating to Indians. 
The Department understands the need to repeal certain laws relating to Indian that 
were passed by Congress in the late 1800s. The Department supports S. 2796. 

S. 2796 

S. 2796 would repeal various laws that were passed by Congress during periods 
in United States Federal Government history that were directly related to the Fed- 
eral Government’s policy with Indian tribes. The laws to be repealed by S. 2796 
range in dates of enactment from 1862 through 1913, and were passed in the eras 
of Federal Indian policy identified as “removal and reservations (1829-86), and al- 
lotment and assimilation (1887-1932)” eras. The language in many of these laws 
uses historical and antiquated terms and contexts such as “Indian tribe is in actual 
hostility to the United States,” or “while at war with the United States,” or “Moneys 
or annuities of hostile Indians” and “withholding of moneys or goods on account of 
intoxicating liquors.” These various laws were passed with the sole purpose of pre- 
scribing the appropriation of moneys or annuities on the condition of “non-hostility” 
with the United States, or not to be “under the influence of intoxicating liquors,” 
or withholding such appropriations to Indian tribes for Indian children not attend- 
ing schools. The Department agrees that these laws should be repealed. 

S. 3013, SALISH AND KOOTENAI WATER RIGHTS SETTLEMENT ACT OF 2016 

Chairman Barrasso, Vice Chairman Tester and members of the Committee, I am 
Letty Belin, Counselor to the Deputy Secretary at the Department of the Interior 
(Department). I am here today to provide the Department’s position on S. 3013, the 
Salish and Kootenai Water Rights Settlement Act of 2016, which would approve and 
provide authorizations to carry out, a settlement of the water right claims of the 
Confederated Salish and Kootenai Tribes of the Flathead Reservation in Montana 
(Tribes). We have not completed the necessary review of the legislation, and we 
have significant concerns about the Federal costs of the settlement, which total ap- 
proximately $2.3 billion. Therefore, the Department cannot support S. 3013 as intro- 
duced. 

I. Introduction 

The Administration supports the resolution of Indian water rights claims through 
negotiated settlement. Our general policy of support for negotiations is premised on 
a set of general principles including that the United States participate in water set- 
tlements consistent with its responsibilities as trustee to Indians; that Indian tribes 
receive equivalent benefits for rights which they, and the United States as trustee, 
may release as part of a settlement; that Indian tribes should realize value from 
confirmed water rights resulting from a settlement; and that settlements are to con- 
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tain appropriate cost-sharing proportionate to the benefits received by all parties 
benefitting from the settlement. I want to affirm the Administration’s support for 
settling Indian water rights where possible. 

Disputes over Indian water rights are expensive and divisive. In many instances, 
Indian water rights disputes, which can last for decades, are tangible barriers to 
progress for tribes, and significantly, hinder the rational and beneficial management 
of water resources. Settlements of Indian water rights disputes break down these 
barriers and help create conditions that improve water resources management by 
providing certainty as to the rights of all water users who are parties to the dispute. 
That certainty provides opportunities for economic development, improves relation- 
ships, and encourages collaboration among neighboring communities. This has been 
proven time and again throughout the West as the United States has pursued a pol- 
icy of settling Indian water rights disputes whenever possible. Indian water rights 
settlements are also consistent with the Federal trust responsibility to American In- 
dians and with Federal policy promoting Indian self-determination and economic 
self-sufficiency. For these reasons and more, for nearly 30 years, federally recog- 
nized Indian tribes, states, local parties, and the Federal government have acknowl- 
edged that negotiated Indian water rights settlements are preferable to the pro- 
tracted litigation over Indian water rights claims. 

The Confederated Salish and Kootenai Tribes have long been leaders in water and 
natural resources management. They have restored the ecosystem function of miles 
of streams and, with the State of Montana, co-manage the fishery on Flathead Lake, 
the largest freshwater body west of the Continental Divide. Most recently, the 
Tribes acquired ownership of Kerr Dam (now known as the Selis Ksanka Qlispe 
Dam) near the outlet of Flathead Lake, becoming the first tribe to hold exclusively 
a federal license for and operate a major hydroelectric dam. The State of Montana 
should also be commended for its efforts to resolve Tribal and Federal reserved 
water rights through the State’s unique and highly successful Reserved Water 
Rights Compact Commission. The Tribes and the State brought these leadership 
qualities to this tribal water negotiation, and the Department recognizes the sub- 
stantial effort that they have made in negotiating a resolution of the Tribes’ water 
right claims; the issues surrounding these claims have been among the most conten- 
tious to be addressed to date in a tribal water settlement. 

II. Historical Context 

A. 1855 Hellgate Treaty 

The aboriginal homeland of the Salish, Kootenai and Pend d’ Oreille Tribes is lo- 
cated in present-day western Montana, northern Idaho and north into Canada. In 
1855, these Tribes negotiated with the United States and entered into what is 
known as the Hellgate Treaty. Under the treaty, the Tribes ceded to the United 
States a significant portion of their aboriginal territory and reserved to themselves 
the Flathead Indian Reservation (Reservation) in northwestern Montana. 

The Hellgate Treaty is one of a series of similar Indian treaties entered into be- 
tween the United States, represented by Washington Territory Governor Isaac Ste- 
vens, and numerous tribes in the Pacific Northwest. A common attribute of these 
“Stevens treaties” is the express reservation of tribal aboriginal hunting, fishing and 
gathering rights on- and off-reservations. In the Hellgate Treaty, the Tribes re- 
served to themselves the “exclusive right of taking fish in all streams running 
through and bordering” the Reservation. They also expressly reserved the right to 
fish at usual and accustomed fishing sites off the Reservation “in common” with 
non-Indian settlers. These and similar terms found in Indian treaties, discussed 
more below, have been found by state and federal courts to support reserved 
instream flow water rights for Tribal fisheries. 

In addition, there are extensive Tribal lands within the Reservation that are eco- 
nomically viable agricultural lands when irrigated. Articles four and five of the 
Hellgate Treaty address the commitment of the United States to provide the nec- 
essary materials, equipment, and other support to convert the Tribes to an agrarian 
society. Under the Winters Indian reserved water rights doctrine, these lands would 
be entitled to substantial reserved water rights for irrigation as part of the home- 
land purpose of the Reservation. 

B. Water Resource Development and Conflict on the Flathead Reservation 

There have been extensive and bitter disputes over the Tribes’ water rights and 
resources dating back a century. These longstanding conflicts can be traced directly 
to Congressional actions in the early 20th Century. From 1855 to 1904 the Tribes 
enjoyed the exclusive use of the Flathead Reservation. This included the initiation 
of irrigated farming by Tribal members. Pressures for non-tribal settlement of lands 
within the Reservation began to mount, however, and in the 1904 Flathead Allot- 
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ment Act, Congress, over the objections of the Tribes, directed the allotment of Trib- 
al land to individual Indians and authorized the disposal of additional “surplus” 
unalloted Tribal land for non-Indian homestead entry. 

The 1904 Flathead Allotment Act authorized limited irrigation facilities for Indian 
use as part of allotting lands to individual Indians. In 1908, Congress amended the 
1904 Act and authorized the construction of a greatly-expanded irrigation system 
to serve extensive irrigable lands on the Reservation, both Indian and non-Indian. 
This irrigation system became known as the Flathead Indian Irrigation Project 
(Project). Over the next few decades, the Project was constructed to irrigate approxi- 
mately 130,000 acres. By the 1930s, most of the lands allotted to individual Tribal 
members within the Project were no longer in Indian ownership, and currently near- 
ly 90 percent of the lands irrigated by the Project are owned by non-Indians. 

C. Court Confirmation of Tribal Reserved Water Rights for Instream Flows 

Much of the irrigation water supply for the Project is diverted directly from sev- 
eral streams which also support the Tribes’ reserved fisheries. By the 1980s, these 
diversions had significantly impacted the natural flows and the fisheries on the Res- 
ervation. In a series of interrelated lawsuits filed in the 1980s by the Tribes and 
others, federal courts conclusively confirmed that the Tribes, by the terms of the 
1855 Hellgate Treaty, are entitled to on-Reservation instream flows water rights 
sufficient to support fishery resources. The courts further found that these reserved 
instream flow rights have a priority date of time immemorial and thus are senior 
to the irrigation water rights for the Project. 

After these rulings, the Tribes agreed to accept lower “interim” flows until the 
instream flow rights could be fully quantified in the Montana water court or 
through negotiations. Since the 1980s, the situation on the Flathead Reservation be- 
tween flows and irrigation demands essentially has been at an impasse. The Bureau 
of Indian Affairs (BIA) continues to operate the Project, but is on record stating that 
the existing minimum flow protections are not adequate. Population growth on and 
near the Reservation over the past few decades has increased the demand for water 
resources. 

Montana is in the process of adjudicating water rights throughout the state. It 
was clear to Montana representatives and most water users on the Reservation that 
at the end of a long and expensive process, the non-Indian rights would be junior 
to the Tribes and and their water supplies could be shut off to meet the Tribes’ 
instream flow rights. The Tribes also had a number of senior water rights claims 
throughout Montana that created uncertainty about future water uses. 

III. Salish and Kootenai Water Rights Compact and Proposed Legislation 

A. Negotiations 

Seeking to avoid costly litigation, provide certainty for all water users, and meet 
the Tribes’ needs, the State of Montana, the Tribes and the United States have 
made a number of attempts since the early 1990s to negotiate the Tribes’ instream 
flow and other water right claims. These negotiations became more active and fo- 
cused in 2007, when the Tribes submitted a set of key negotiation principles. First, 
the Tribes committed to negotiate toward a settlement in which all verified existing 
water uses on the Reservation — Tribal and non-Tribal — would be protected. This in- 
cluded a commitment that the water supply for the Project would be protected to 
the full amount needed to meet existing net irrigation requirements. Second, rather 
than exercise the full extent of the Tribes’ instream flow rights (which are senior 
in priority to and would reduce water available for irrigation water rights), the 
Tribes agreed instead that flow protections for fish would be met by dedicating 
water saved through conservation practices and Project improvements. Third, all 
waters on the Reservation would be jointly administered by the Tribes and the State 
to reflect the principle that water on the Reservation is a unitary resource. 

B. Compact 

The Salish and Kootenai Tribal water compact as negotiated and as approved by 
the Montana legislature in 2015 represents a comprehensive resolution of all of the 
Tribes’ water right claims in concert with the negotiating principles discussed above. 
Among other things, the Compact includes a set of Tribal irrigation, domestic, 
instream flow and other water rights to meet the Tribes’ current and future water 
needs on the Reservation. The Compact entitles the Tribes to additional water 
sources from the Flathead River and from the federal Hungry Horse Project (a large 
dam and reservoir on the South Fork of the Flathead River under the jurisdiction 
of the U.S. Bureau of Reclamation). Off-reservation water right claims are also re- 
solved under the Compact, which provides for Tribal water rights and other flow 
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protections in key streams throughout the Clarks Fork and Kootenai River basins 
in western Montana. 

Finally, once it is fully executed, the Compact provides a unique and carefully 
crafted framework for the administration of water rights on the Reservation through 
the Unitary Administration and Management Ordinance (or Law of Administration). 
It describes the process to (1) register existing uses of water; (2) change water 
rights; and (3) provide for new water development. The Compact also establishes a 
Water Management Board to administer the Compact and Ordinance on the Res- 
ervation. 

The Department’s federal negotiating team participated in water related com- 
promises contained in the Compact as required by the Department’s many federal 
responsibilities with respect to the disputed water rights and resources on the Flat- 
head Indian Reservation, its ownership and operation of the Project, and its owner- 
ship and operation of Hungry Horse Reservoir located above Flathead Lake. Finally, 
the Department has worked with the U.S. Department of Justice to develop and file 
extensive claims for water on and off the Reservation in the Montana water court 
as part of the Montana general stream adjudication. These claims have been stayed 
by the Montana water court until February 2017 while the parties seek federal and 
other approvals of the Compact. 

C. S. 3013 

Among other things, S. 3013 would “authorize, ratify, confirm, and provide fund- 
ing” for the Salish and Kootenai Tribal water compact; would ratify the tribal water 
right set forth in the Compact and make “any use of the tribal water 
right. . .subject to the terms and conditions of the Compact and [S. 3013]”; and, in 
conformance with the Compact, would direct the Secretary to “allocate to the Tribes 
90,000 acre-feet” of storage water in the federal Hungry Horse Reservoir “for use 
by the Tribes for any beneficial purpose on or off the Reservation.” Section 7 ad- 
dresses future hydropower development on the Reservation by (a) directing that the 
Commissioner of the Bureau of Reclamation would have exclusive jurisdiction to au- 
thorize the development of any hydroelectric power generation project within the 
Reservation and (b) providing that the Tribes “shall have the exclusive right to de- 
velop and market hydropower on water bodies within the Reservation.” Section 8 
would provide several authorities to rehabilitate, modernize and mitigate the im- 
pacts of the federal Project. 

S. 3013 would authorize approximately $2.3 billion of federal funds and provide 
for the waiver of CSKT water and damages claims. The following accounts would 
be established: 

• Selis-QLispe Ksanka (Tribal) Settlement Trust Fund (Section 9) 

— Agriculture Development Account — $365,207,225 

— Economic Development Account — $93,633,566 
— Community Development Account — $233,361,200 

• Salish and Kootenai Compact Fund (Section 10) 

— Compact Implementation Account — $116,209,294 
— Flathead Indian Irrigation Project Account — $1,519,408,000 

With the Project-related fund, CSKT is seeking funding through S. 3013 to reha- 
bilitate and modernize the Project so that the water savings can be used to meet 
instream flow requirements. 

rV. Department of the Interior Positions on S. 3013 

While the Department has a record of strong support for Indian water rights set- 
tlements and the Compact is similar to many other water rights settlements that 
Congress has approved, the Department is unable to support S. 3013 as introduced. 
Additional time is needed for the Department to complete its review of the legisla- 
tion. The Department has serious concerns about and cannot support the approxi- 
mately $2.3 billion in federal appropriations that S. 3013 calls for. The proposed 
amounts and the legislative language contain little information regarding the pur- 
poses for which the proposed funds and accounts would be put to use. The Depart- 
ment has made clear to the Tribes that a more realistic level of funding is required 
before the Department will be able to support S. 3013. 

We are also concerned about the magnitude of the increased cost of this settle- 
ment compared to enacted Indian water rights settlements. While we recognize that 
this proposed settlement would seek to resolve longstanding and intense conflicts, 
we would also note that the size of the proposed Federal funding obligation created 
under S. 3013 in relation to the Department’s budget presents significant chal- 
lenges. As an example, the Bureau of Reclamation currently has a backlog of more 
than $1 billion in authorized, but unfunded, Indian Water Rights Settlements. 
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V. Conclusion 

S. 3013 and the underlying Compact are the products of a great deal of effort by 
many parties and reflect a desire by the people of Montana — Indian and non-In- 
dian — to settle their differences through negotiation rather than litigation. This Ad- 
ministration shares that goal, and hopes to be able to support ratifying legislation 
for the Confederated Salish and Kootenai Tribes after a full and robust analysis and 
discussion of all aspects and ramifications of this substantial settlement. 

The Administration is committed to working with the Tribes and other settlement 
parties to reach a final and fair settlement of the Tribe’s water rights claims. The 
Administration is committed to working with Congress and all parties concerned in 
developing settlement legislation that the Administration can fully support. 

Mr. Chairman, this concludes my written statement. I would be pleased to answer 
any questions the Committee may have. 

The Chairman. Thank you so much for your testimony. 

Next we will hear from the Honorable David Flute. And I will 
just tell you Senator Rounds, earlier today, told me the story of 
your incredible military service, your bravery, your courage, and it 
is a privilege to have you here with us today testifying. Thank you 
very much. If you could introduce yourself and who you represent. 

STATEMENT OF HON. DAVID FLUTE, CHAIRMAN, SISSETON- 
WAHPETON OYATE SIOUX TRIBE 

Mr. Flute. Mr. Chairman, Vice Chairman, I respectfully ask to 
be able to introduce myself in my native tongue according to my 
Dakota protocol. 

The Chairman. Please. 

Mr. Flute. [Greeting in native tongue.] I shake each and every 
one of your hands from my heart today. 

[Speaking native language.] I thank you for allowing me to stand 
before you. 

[Speaking native language.] The testimony I am about to give I 
ask that it strengthens your understanding and your knowledge of 
what I am about to say today. 

With that [speaking native language], I thank you very much. 

Good afternoon, Mr. Chairman, Mr. Vice Chairman, members of 
the Committee. My name is David Flute. I am the Chairman of the 
Sisseton-Wahpeton Sioux Tribe. I am pleased to testify in support 
of Senate Bill 2796, the RESPECT Act, which would repeal certain 
obsolete laws concerning Indians. As Native Americans, respect for 
our somber Nations’ treaty rights and Indian lands is imperative 
because our right to self-governance on our Reservation is freedom 
and liberty for us. It is the essence of Tribal self-governance. 

Senator Rounds provides leadership and reconciliation with Na- 
tive Americans in the Senate, as he did as governor of the State 
of South Dakota, and for that I thank him. 

The Sisseton-Wahpeton Sioux Tribe is a signatory of two treaties, 
the 1851 Treaty and the 1867 Lake Traverse Treaty, which estab- 
lished a permanent homeland for my people in northeast South Da- 
kota and, as Senator Heitkamp had mentioned, southeast North 
Dakota. 

We are proud of our service to the United States through the 
military. Woodrow Wilson Keeble, one of our most respected tribal 
veteran members, served in World War II and in Korea and was 
posthumously awarded the Congressional Medal of Honor by Presi- 
dent George W. Bush. 
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And today, Mr. Chairman, the reason I bring that up is there are 
laws in our legal code that talk about withholding the annuities of 
Tribes that are hostile towards the United States Government. As 
Senator Rounds had mentioned, and I appreciate, Mr. Chairman, 
acknowledging my service to this Country, that many of us have 
volunteered to serve this Country. Many of us were not drafted. 
Many of us did not have to go. We volunteered to serve this Coun- 
try, and when we created treaty and when we established those re- 
lationships with the United States Government, we created a part- 
nership and an alliance. And on behalf of those older veterans that 
served in World War I, World War II, as my grandfather did, and 
as he had heard from his grandfather, those treaty obligations we 
felt, on our part, were an obligation for us to serve the United 
States of America. So we are very proud of our service to the Coun- 
try, thus why these laws are obsolete and are concerning to us in 
that it questions the position of the United States Government to- 
wards us that have volunteered our patriotism to the United States 
of America. 

Senator Rounds introduced the RESPECT Act to strike anti- 
quated laws which have historically disadvantaged our Indian Na- 
tions and our people. For example, there are still laws on the books 
for the removal of Indian children from the homes to be sent to 
compulsory boarding schools run by military officers where the 
mantra was “Kill the Indian and save the Man.” 

My grandfather was a World War II veteran. He served with the 
101st Airborne Division, the Battle of the Bulge, Bastards of the 
Stone. He was taken, at five years old, from his mother’s arms and 
he didn’t see his grandparents, he did not see his parents for 11 
years. When he came back to the Reservation to look for his home, 
there was no home. And the boarding school laws in Title 25 that 
spell out where a BIA agent can go into a home and take that child 
without consent of the parents is appalling, and we ask that those 
laws like that be removed from our code. 

In closing, Mr. Chairman, I would just like to say I have never 
met Senator McCain before, but I would like to say, sir, I am very 
honored, I am very humbled to be in your presence knowing what 
you did for our Country in Vietnam. I am very honored to be in 
your presence, sir. 

Senator McCain. Thank you very much, sir. I am very honored 
by your service, and I am sure that Senator Tester and Senator 
Heitkamp are paying close attention to your words. 

That was a joke. 

I thank you. 

[Laughter.] 

Senator McCain. I thank you very much for your service. Thank 
you. 

[The prepared statement of Mr. Flute follows:] 

Prepared Statement of Hon. David Flute, Chairman, Sisseton-Wahpeton 

Oyate Sioux Tribe 

Good morning, Mr. Chairman, Mr. Vice Chairman, Members of the Committee 
and Honored Guests. My name is David Flute, and I am the Chairman of the 
Sisseton-Wahpeton Oyate. I want to give a special greeting to our Senators from 
South Dakota and North Dakota, Mike Rounds and Heidi Heitkamp. I am pleased 
to testify in support of S. 2796, the Repealing Existing Substandard Provisions En- 
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couraging Conciliation with Tribes Act or RESPECT Act, which would repeal certain 
obsolete laws with concerning Indians. Thank you for the opportunity to testify 
today. 

As Native Americans, it is important for us to have respect for our Native Na- 
tions, treaty rights, and Indian lands because our right to self-governance and self- 
determination on our Reservations is the essence of Freedom and Liberty for us. 
Senator Rounds is providing important leadership on Respect and Reconciliation for 
Native Americans in the Senate, as he did as Governor of the State of South Da- 
kota. We thank him. 

I would note that the Federal Government has just undertaken an effort to up- 
date the United States Code by striking the term “Oriental,” which is offensive to 
some Asians. It is important for the United States to put an end to historical racism 
against all Americans. 

The Oceti Sakowin, or Seven Council Fires, of the Dakota-Nakota-Lakota Oyate 
or Sioux Nation are the original people of the forests, woodlands, prairies and plains 
of Southern Minnesota, Iowa, North and South Dakota, Nebraska, Wyoming and 
Montana. The Sisseton-Wahpeton Oyate (meaning Sisseton-Wahpeton Dakota Na- 
tion and we also have been known historically as the Sisseton-Wahpeton Sioux 
Tribe) had our original homelands in Minnesota, North and South Dakota. 

The Sisseton-Wahpeton Sioux Tribe is signatory to the 1851 Treaty with the 
Sisseton-Wahpeton Bands of Dakota Sioux (Traverse des Sioux) and the 1867 Lake 
Traverse Treaty, which set aside the Lake Traverse Reservation as our “permanent 
reservation” homeland: 

Beginning at the head of Lake Travers[e], and thence along the treaty-line of 
the treaty of 1851 to Kampeska Lake; thence in a direct line to Reipan or the 
northeast point of the Coteau des Prairie[s], and thence passing north of Skunk 
Lake, on the most direct line to the foot of Lake Traverse, and thence along the 
treaty-line of 1851 to the place of beginning. 

The Lake Traverse Reservation is located in the Northeastern part of South Da- 
kota and a small portion of southeastern corner of North Dakota. The reservation 
boundaries extend across seven counties, two in North Dakota and five in South Da- 
kota. 

During the Dakota Conflict of 1862, the Sisseton-Wahpeton Sioux Tribe assisted 
the United States by rescuing white residents of our 1851 reservation and rescuing 
hostages and captives. Our 1867 Treaty continues our “friendly relations with the 
Government and people of the United States.” Our Treaty also recognizes our peo- 
ple’s right to self-government and to adopt “laws for the security of life and prop- 
erty,” to promote the “advancement of civilization” and promote “prosperity” among 
our people. 

Today, we have a total of 13,177 tribal members on our Reservation, throughout 
the United States and others serving overseas in the Armed Forces. We are right- 
fully proud of our service to the United States through the military. Woodrow Wil- 
son Keeble, one of our most respected tribal members, served in World War II and 
in Korea and was posthumously awarded the Congressional Medal of Honor by 
President George W. Bush. 

Senator Rounds introduced the Repealing Existing Substandard Provisions En- 
couraging Conciliation with Tribes Act or RESPECT Act, S. 2796, to strike some of 
the substandard laws which have historically disadvantaged Indian nations and our 
people. For example, there are still laws on the books concerning the removal of our 
children from our homes to be sent to compulsory boarding schools run by military 
officers, where the mantra was “Kill the Indian, save the Man.” National Public 
Radio reported on Indian Boarding Schools, which cited the example of Floyd Red 
Crow Westerman, the famed Sisseton-Wahpeton singer and actor: 

Floyd Red Crow Westerman was haunted by his memories of boarding school. 
As a child, he left his reservation in South Dakota for the Wahpeton Indian 
Boarding School in North Dakota. Sixty years later, he still remembers watch- 
ing his mother through the window as he left. At first, he thought he was on 
the bus because his mother didn’t want him anymore. But then he noticed she 
was crying. “It was hurting her, too. It was hurting me to see that,” Westerman 
says. “I’ll never forget. All the mothers were crying.” Westerman spent the rest 
of his childhood in boarding schools far from his family and his Dakota tribe. . . 
The Federal Government began sending American Indians to off-reservation 
boarding schools in the 1870s, when the United States was still at war with In- 
dians. An Army officer, Richard Pratt, founded the first of these schools. He 
based it on an education program he had developed in an Indian prison. He de- 
scribed his philosophy in a speech he gave in 1892. “A great general has said 
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that the only good Indian is a dead one,” Pratt said. “In a sense, I agree with 
the sentiment, but only in this: that all the Indian there is in the race should 
be dead. Kill the Indian in him, and save the man.” 

Title 25 U.S.C. sec. 283, Regulations for Withholding Rations for Nonattendance 
at Schools, and 25 U.S.C. section 285, Withholding Annuities from Osage Indians 
for Nonattendance at Schools should be struck from the United States Code because 
these statutory provisions reflect a racist outlook that we, as American Indians, can- 
not manage our own affairs and our own children. 

As Senator Rounds said upon his introduction of the bill, “These statutes are a 
sad reminder of the hostile aggression and overt racism displayed by the early fed- 
eral government toward Native Americans as the government attempted to ‘assimi- 
late’ them into what was considered ‘modern society.’” 

Title 25 U.S.C. sec. 302 entitled Indian Reform School perhaps should be modern- 
ized and amended as follows: 

Strike the existing title and paragraph and insert a new title and a new para- 
graph: Education, Counseling Services and Other Assistance to Indian Children 
and Youth: The Secretary of the Interior, in consultation with and with the sup- 
port of the Attorney General, the Secretary of Health and Human Services, the 
Secretary of Education, and Secretary of Labor, is authorized to provide edu- 
cation, counseling, training, family and community rehabilitation for Indian 
children and youth in need of services in BIA or tribal government custody, su- 
pervision or in court ordered foster placement. The Secretary of the Interior, in 
cooperation, coordination and with the support of the appropriate Attorney Gen- 
eral, Secretary of Health and Human Services, and Secretary of Education, 
upon receipt of an appropriate plan acceptable to the Secretary of the Interior, 
authorize the tribal government to coordinate, in accordance with such plan, to 
consolidate its federally funded education, counseling, training, and community 
rehabilitation services for Indian children and youth in need of services in BlA 
or tribal government custody, supervision or court ordered foster care consist- 
ently and waive non-mandatory regulations as needed to integrate programs 
and services into a single coordinated, comprehensive program that improves 
performance and results and reduces administrative costs and burdens by con- 
solidating functions. 

This provision would provide modernized services for Children and Youth in need 
of services in BIA or tribal custody, supervision or court ordered foster care in ac- 
cordance with the principles of Public Law 102-477 (Indian Employment, Training 
and Related Services Demonstration Act of 1992). 

We agree that there is no place in our legal code for many of these laws today. 
Eor example, 25 U.S.C. sec. 72 provides for the Abrogation of treaties by the Presi- 
dent, when an Indian tribe is in actual hostility with the United States. In the ear- 
lier post-Civil War era, the Constitution’s 14th Amendment Citizenship Clause and 
amended Apportionment Clause acknowledged that the citizens of Indian nations 
were “Indians not taxed,” with allegiance to our own Indian nations and subject pri- 
marily to tribal jurisdiction, not directly “subject to the jurisdiction” of the United 
States. Today, we are United States citizens and citizens of our own Indian nations, 
and our treaties provide for perpetual peace, which we have sustained and protected 
through our active participation in the Armed Services of the United States for 140 
years or more. Accordingly, this provision should be struck from the United States 
Legal Code. 

Title 25 U.S.C. sec. 127 provides for the withholding of annuities and appropria- 
tions under treaties to “hostile Indians.” As President Washington acknowledged in 
his Third Annual Address to Congress (which we call the State of the Union Ad- 
dress today) “the main source of discontent and war” was the alienation of Indian 
lands and the encroachment of non-Indians on reserved Indian lands. President 
Washington recommended “provision should be made for inflicting adequate pen- 
alties upon all those who, by violating [Indian] rights, shall infringe the treaties, 
and endanger the peace of the Union.” Address Prom George Washington to the 
U.S. Senate and House of Representatives, 25 October 1791 (National Archives — 
Pounders Online). In 1934, President Franklin Roosevelt acknowledged that too 
much land had been taken from our Indian nations, and provided an avenue for the 
restoration of Indian lands in 25 U.S.C. sec. 465, the land into trust process. Today, 
the United States and Indian nations are working to redress the loss of Indian lands 
through the Indian Land Consolidation Act, and the Cobell Buy-Back Program. Title 
25 U.S.C. sections 127, 128, 129, 130, 137, and 138 should be struck from the 
United States Code because these sections are antiquated and racist. 
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Title 25 U.S.C. Section 273 and title 25 U.S.C. sec. 276 should be amended and 
consolidated. Strike the existing language and insert: Excess Federal Buildings and 
Real Property; Staffing. The Secretary of Defense, GSA and other Federal agencies 
are authorized to provide excess Federal Buildings, Land and Property with priority 
to Indian tribes that demonstrate educational or economic need for, or treaty, histor- 
ical or geographical nexus to such properties; and the Secretary of Defense or other 
appropriate official may lend staff to said Indian tribe to assist in the transfer and 
rededication of such facility. By modernizing these provisions, Indian tribes can re- 
ceive the benefit that Congress originally intended without the antiquated language 
that sends the wrong message about modern Federal — Tribal Relations to the pub- 
lic. 

Finally, in the spirit of Respect and Reconciliation, perhaps Congress can add a 
provision to call upon the President of the United States to issue a proclamation 
to announce the United States’ Apology to Native Americans. On December 19, 
2009, President Barack Obama signed the Native American Apology Resolution into 
law. Senator Sam Brownback (R-KS), sponsor of the bill, had it successfully added 
to the 2010 Defense Appropriations Act, H.R. 3326, after five years of effort. The 
Section 8113 of the Defense Act, Public Law No. 111-118 is as an apology “on behalf 
of the people of the United States to all Native peoples for the many instances of 
violence, maltreatment, and neglect inflicted on Native peoples by citizens of the 
United States.” President Obama has never formally issued or proclaimed the Apol- 
ogy although the Act: “urges the President to acknowledge the wrongs of the United 
States against Indian tribes in the history of the United States in order to bring 
healing to this land.” Such an Act deserves appropriate public recognition. 

In conclusion, the Sisseton-Wahpeton Oyate supports the passage of the RE- 
SPECT Act as amended. As Senator Rounds said, the RESPECT Act is “one small 
step Congress can take to heal some of the wrongs imparted upon Native Americans 
by the Federal Government.” Black Elk, our Lakota Holy Man said: 

You have noticed that everything an Indian does is in a circle, and that is be- 
cause the Power of the World always works in circles, and everything tries to 
be round.. . . The Sky is round, and I have heard that the earth is round like 
a ball, and so are all the stars. The wind, in its greatest power, whirls. Birds 
make their nest in circles, for theirs is the same religion as ours.. . . Even the 
seasons form a great circle in their changing, and always come back again to 
where they were. The life of a man is a circle from childhood to childhood, and 
so it is in everything where power moves. 

President George Washington intended to respect Indian nations and Indian trea- 
ties when he entered into the first Indian treaties after the ratification of the U.S. 
Constitution in 1790. Today, with the leadership of the Senate Committee on Indian 
Affairs, Congress is returning full circle to the original respect for our Native Na- 
tions as America’s original sovereigns. 

Again, thank you for the opportunity to testify on behalf of the Sisseton-Wahpeton 
Oyate. 

The Chairman. Thank you. I appreciate your testimony. 

We will next hear from Mr. Kasey Velasquez. I know you are 
substituting, but we appreciate you making it here and to be will- 
ing to give this testimony today. 

STATEMENT OF HON. KASEY VELASQUEZ, VICE CHAIRMAN, 
WHITE MOUNTAIN APACHE TRIBE 

Mr. Velasquez. Good afternoon, Chairman Barrasso, Vice Chair- 
man Tester, Senator McCain, and members of the Committee. 
Likewise, as my colleague, I would like to introduce myself in my 
Apache language. 

[Greeting in native tongue.] 

My name is Kasey Velasquez. I am Tribal Vice Chairman of the 
White Mountain Apache Tribe. I come to Washington, D.C. with 
prayers and culture, heritage adherence in our Apache language, 
acknowledgment for the White Mountain Apache Tribe. 

Chairman Lupe is recovering from being ill. As you guys all 
know. Chairman Lupe is a Korean War veteran. United States Ma- 
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rine Corps. He asked me to testify in his place and he sends his 
regrets. 

Thank you for this opportunity for the White Mountain Apache 
Trihe to testify in support of Senate Bill 2959, and thank you, Sen- 
ator McCain, for introducing and moving this vital legislation. 

We also thank Senator Jeff Flake for his support of this amend- 
ment. 

Our people, the Apache people of the White Mountain Apache 
Trihe, have lived on our homeland in eastern Arizona since time 
immemorial. The headwaters of the Salt River system arises on our 
Reservation and merged to become the Salt River, which flows 
south to the Phoenix Valley. Water flowing from our land built the 
skyscrapers there. 

Ironically, despite hundreds of miles of streams on our land, our 
own economic development has been stifled by the lack of safe, 
clean, and reliable drinking water for our people, housing, schools, 
hospital, and Reservation residents. The reason is Mother Nature. 

We have very little groundwater on our Reservation; yet, 14,000 
people, almost our entire population, are dependent upon a declin- 
ing well field that was built in 1999. The decline is not reversible. 
Production is down to half of what it was in 1999. There is no re- 
charge. 

There is also natural arsenic in our groundwater. We have to 
blend it to meet EPA standards. Drinking water must be hauled 
by hand in one community and piped into another. 

Congress, recognizing the White Mountain Apache Tribe Water 
Rights Act that our current and future drinking water needs could 
only be met by surface water and then by building a rural water 
system, including a dam, a small reservoir with 6,000 acres feet of 
active storage, a treatment plant, and a 55-mile pipeline to deliver 
the treated water to our tribal communities. 

Section 312 of the White Mountain Water Rights Act authorizes 
up to $78.5 million in the settlement fund for water-related eco- 
nomic development projects. Among other listed purposes. Congress 
gave us broad discretion on how to use the $78.5 million. 

Last year our engineer consultants discovered previously un- 
known potential seepage and stability conditions to the foundation 
material at the dam site. They advise that there will be a construc- 
tion cost overrun to build the dam and reservoir. We are certain, 
however, that any cost overrun will not exceed the total amount 
authorized in the Water Rights Act for the rural water system, the 
settlement fund, and for cost overruns. 

We have always understood that the funding authorized by Con- 
gress for water-related economic development projects would natu- 
rally include using money from settlement funds, if necessary, to 
pay for any cost overrun to complete the rural water system, a 
water-related economic development project on its own. We there- 
fore became concerned that the Department of Interior indicated 
that it was not absolutely clear from its perspective whether the 
settlement fund could be used for a cost overrun to build the rural 
water system. Enacting bill 2959 will ensure the Interior that the 
settlement fund, as needed, can be used to complete the rural 
water system. 
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As I testify before you today, I am mindful of an image and a 
hope that I have held for years that I would be fortunate, and our 
tribal members to be fortunate to live long enough to see a child 
or adult in the community of Carrizo casually open a faucet on a 
kitchen sink to fill a glass of water, something they cannot do 
today. 

Thank you. I am ready to answer any questions you may have. 
[The prepared statement of Mr. Lupe follows:] 

Prepared Statement of Hon. Ronnie Lupe, Chairman, White Mountain Apache 

Tribe 

Chairman Barrasso, Vice Chairman Tester, Senator McCain and members of the 
Committee: Thank you for the opportunity to testify in support of S. 2959 — Bill 
to amend the White Mountain Apache Tribe Water Rights Quantification Act of 
2010 to clarify the use of amounts in the WMAT Settlement Fund. 

My name is Ronnie Lupe, and I am the Tribal Chairman of the White Mountain 
Apache Tribe. We live on the Fort Apache Indian Reservation upon aboriginal lands 
which we have occupied since time immemorial. Our Reservation is located about 
200 miles Northeast of Phoenix in the White Mountain Region of East Central Ari- 
zona. 

The Tribe’s current water sources and infrastructure have been and continue to 
be grossly inadequate to meet the current demands and needs of our reservation 
communities. Fortunately, subsequent to our agreeing to a quantification of our ab- 
original and federally reserved water rights in 2009 with various state parties fol- 
lowing decades of litigation. Congress enacted the White Mountain Apache Tribe 
Water Rights Quantification Act^ (“Quantification Act”)(P.L. 111-291). The corner- 
stone of that Act, which confirmed the 2009 Water Rights Quantification Agreement 
and Settlement, is the authorization for the design and construction of the White 
Mountain Apache Tribe Rural Water System (the “Rural Water System”)(P.L. 111- 
291), which will bring desperately needed safe and reliable drinking water to our 
Tribe and its members. 

S. 2959 will clarify the intent of a provision in the Act concerning the Rural Water 
System and enable us to shift some amounts of already authorized spending among 
authorized activities. Specifically, the legislation would clarify Congress’s intent to 
allow the Tribe to use the existing authority under Section 312(b)(2) of the Act for 
“water-related economic development” projects to complete the construction of the 
Rural Water System. 

If this issue is not resolved, the completion of the Rural Water System project will 
be threatened, thereby increasing the ultimate cost to the United States and delay- 
ing the delivery of life-sustaining drinking water to our reservation communities. 

Fort Apache Indian Reservation and the Tribe’s Reserved Water Rights 

The Tribe holds full beneficial title to 1.66 million acres of trust land in the east 
central highlands of the State of Arizona. The Tribe’s Fort Apache Indian Reserva- 
tion was established by Executive Order in 1871. We have retained actual, exclu- 
sive, use and occupancy of our aboriginal lands within the boundaries we agreed to 
and later designated by the Executive Orders dated November 9, 1871 and Decem- 
ber 14, 1872, without exception, reservation, or limitation since time immemorial. 
The Tribe’s vested property rights, including its aboriginal and other federal re- 
served rights to the use of water, often referred to as Winters Doctrine Water 
Rights, that underlie, border and traverse our lands, have never been extinguished 
by the United States and are prior and paramount to all rights to the use of water 
in the Gila River drainage, of which the Salt River is a major source. 

Except for a small portion of the Reservation that drains to the Little Colorado 
River Basin, virtually our entire Reservation drains to the Salt River. The head- 
waters and tributaries of the Salt River arise on our Reservation and are the prin- 
cipal sources of water for the Tribe, and the greater metropolitan Phoenix area. Spe- 
cifically, 78 percent of the water in Theodore Roosevelt Reservoir located north of 
the Phoenix Valley is contributed from our reservation; at Saguaro Lake reservoir, 
further South, 60 percent of the water is contributed from our reservation; and 
below the confluence of the Verde River and Salt River, near Granite Reef Dam, 
Scottsdale, 42 percent of the water comes from our reservation. The importance of 


iThe White Mountain Apache Tribe Water Rights Quantification Act became Title III of the 
Claims Resolution Act of 2010 (the “Act”). P.L. 111-291. 
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achieving implementation of our 2009 Water Rights Quantification Agreement is es- 
sential to the well-being of the White Mountain Apache Tribe and the downstream 
water users in the Phoenix Valley. 

White Mountain Apache Trihe Water Rights Quantification Act of 2010 

In 2010, this Congress approved the historic White Mountain Apache Tribe Water 
Rights Quantification Act as part of the Claims Resolution Act of 2010 (P.L. 111- 
291). The legislation was sponsored in by Senator McCain, now-retired Senator Jon 
Kyi, and the entire Arizona delegation in the House. Importantly, the Act was budg- 
et neutral. 

The Quantification Act resolved the Tribe’s water related damage and reserved 
water rights claims against the United States, the State of Arizona, and a number 
of state parties in regards to rights in the Little Colorado River and the Gila River 
(Salt River and Tributaries thereto). In consideration for the Tribe waiving its water 
related claims and prior reserved rights, the Act authorized funding for the con- 
struction of the Rural Water System comprised of a dam and reservoir, treatment 
plant, and a 55 miles of pipeline to serve virtually every reservation community. In 
addition, the Act also authorized funding for, among other things: (1) cost-overruns 
for the Rural Water System (Sec. 312(e)) and (2) “water-related economic develop- 
ment projects” as part of the WMAT Settlement Fund (Sec. 312(b)). 

The white Mountain Apache Tribe Water Rights Quantification Agreement, which 
was respectfully negotiated amongst all parties, was formally approved by the White 
Mountain Apache Tribe and all parties, including the Secretary of the Interior, and 
subsequently approved by the Superior Courts (Apache County and Maricopa Coun- 
ty Superior Court) of the State of Arizona on December 18, 2014. The White Moun- 
tain Apache Tribe Water Rights Quantification Settlement Judgment and Decree 
was filed in Maricopa County and Apache County on March 15, 2015. The Judg- 
ments and Decrees become enforceable on the date that the White Mountain Apache 
Tribe Water Rights Quantification Act becomes enforceable with the publication by 
the Secretary of the Record of Decision allowing the construction of the Rural Water 
System project to go forward. 

The Tribe’s Drinking Water Crisis 

The driving force behind the 2009 water rights settlement and the 2010 Quan- 
tification Act was the long-standing need to provide a reliable and safe water supply 
and delivery system to the members of the White Mountain Apache Tribe. The Tribe 
and Reservation residents are in urgent need of a long-term solution for their drink- 
ing water needs. Currently, the Tribe is served by the Miner Flat Well Field. Well 
production has fallen sharply and is in irreversible decline. Over the last decade, 
well production has fallen by 50 percent. A small diversion Project on the North 
Fork of the White River was constructed several years ago to compensate for the 
precipitous loss of well production, but was only a temporary fix and drinking water 
shortages remain a chronic problem. The Tribe experiences annual summer drink- 
ing water shortages, and there is no prospect for groundwater recovery as there is 
little or no groundwater on the reservation. The quality of the existing water 
sources threatens the health of our membership and other Reservation residents, in- 
cluding the Indian Health Service Regional Hospital and State and Bureau of In- 
dian Affairs schools. The only viable solution is the replacement of failing ground- 
water resources with surface water from the North Fork of the White River. 

Without reservoir storage behind Miner Flat Dam, a feature authorized by the 
Act, the stream flows of the North Fork of the White River, supplemented by short- 
term capacity of the Miner Flat Well Field, are together inadequate to meet current, 
much less future, community demands of the White Mountain Apache Tribe in the 
Greater Whiteriver Area, Cedar Creek, Carrizo, and Cibecue and to maintain a min- 
imum flow in the North Fork of the White River. The demands of the Tribe for its 
Rural Water System will literally dry up the North Fork of the White River before 
2020, even in combination with a supplemental supply from the Miner Flat Well 
Field. Therefore, Miner Flat Dam is necessary to store 6,000 acre feet of water dur- 
ing runoff periods for release and enhancement of the North Fork of the White River 
to not only meet demands of the Reservation Rural Water System but to maintain 
a minimum flow required for aquatic and riparian habitat preservation and en- 
hancement. 

In sum, the Rural Water System will replace the failing and terminal ground- 
water well system and enable the Tribe to construct a secure, safe and reliable 
drinking water supply for the current 15,000 White Mountain Apache Tribal mem- 
bers and residents living on our Reservation and to meet the increasing drinking 
water needs of the Reservation for a future population of nearly 40,000 persons in 
the decades to come. 
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Need for Teehnieal Clarification 

After passage of the Act, the Trihe continued, with a loan from Reclamation, with 
work on the design and geotechnical work for the proposed dam site of the Rural 
Water System. In the course of this work, the Tribe’s consulting engineers discov- 
ered potential seepage and stability conditions in the foundation material at the 
dam site than had not been previously known. The cost-overrun funding necessary 
to address these design and construction issues will in no event be greater than the 
total amounts authorized in Sections 312(a), (b), and (e), of the Act which respec- 
tively authorized the Rural Water System, the WMAT Settlement Fund, and cost- 
overruns for the System. 

The WMAT Settlement Fund authorized in Section 312(b)(2) of the legislation was 
written sufficiently broad to authorize the use of the fund for cost-overruns. Con- 
sistent with the goals of self-determination and self-sufficiency. Congress intended 
the Tribe to have wide discretion on how to use and prioritize any of the authorized 
uses in Section 312(b)(2)(C), which, as noted, includes the very broad category of 
“water-related economic development projects.” This intent that we would have wide 
discretion on the use of these funds has always been our understanding and we 
have relied on that belief. Since the Rural Water System will serve a number of 
water-related activities from housing to hydropower, it fits squarely within the Set- 
tlement Fund’s authorized purposes. For example, the System will provide: (1) water 
for new and existing housing on the reservation; (2) water for existing irrigation; 
(3) the ability to expand irrigation (approximately 2,000 acres); (4) improvements to 
the Alchesay fish hatchery; (5) lake-based recreation for fishing and non-motorized 
boats; and (6) the potential for small-scale hydro-electric (approximately two 
megawatts). Given the importance of the Rural Water System and its economic de- 
velopment purposes, the Tribe is willing to use this existing authorization to com- 
plete the Rural Water System in lieu of other development alternatives listed in 
Section 312(b). 

Recognizing that the Rural Water System was the cornerstone of the Act, Con- 
gress provided sufficient flexibility in its funding authorization to ensure that fund- 
ing for the Rural Water System could be accessed from various authorizations, in- 
cluding Sections 312(a), (b), and (e). The Secretary is only authorized to require 
changes to the design of the Rural Water System if it cannot be constructed “for 
the amounts made available under Section 312.” Sec. 307(c)(2)(B)(iii). Section 307 
does not limit how funds within Section 312 can be used, nor was it intended to. 

Notwithstanding the language of the Act, the Department of the Interior has indi- 
cated that it is not absolutely clear (from its perspective) whether the Settlement 
Fund can be used for the System’s cost overruns. Consequently, a technical amend- 
ment is necessary to clarify that authorization authority exists in Section 312(b) for 
any necessary cost-overruns associated with the WMAT Rural Water System. 

The importance of our water rights settlement and the WMAT Rural Water Sys- 
tem to the health and welfare of our people cannot be overstated. We must ensure 
its timely design and completion by resolving the cost issue within the Act’s existing 
authorization now, not later. This legislation would clarify that we have the nec- 
essary authorization to complete the project. If it is not resolved, the completion of 
the project will be threatened, thereby increasing the ultimate cost to the United 
States and delaying the delivery of life-sustaining drinking water to our reservation 
communities. 

The Chairman. Thank you so much for your testimony today. 
Now, Mr. Vernon Finley. 

STATEMENT OF HON. VERNON FINLEY, CHAIRMAN, 
CONFEDERATED SALISH AND KOOTENAI TRIBES OF THE 
FLATHEAD RESERVATION 

Mr. Finley. [Greeting in native tongue.] 

Chairman Barrasso, Vice Chairman Tester, members of the Com- 
mittee, I thank you for providing me the opportunity to provide 
some testimony to you today. I would like to begin by thanking 
Senator Tester for the introduction of S. 3013. Not only this bill, 
but for all of the things that you have done for Indian Country 
throughout the State of Montana. 

I have to admit that I had my doubts when you were elected and 
here was this rancher from over the mountains in Flattop. I had 
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my doubts whether the Nations within the State of Montana would 
be well represented, and I am very honored to testify today that 
I was proven very wrong. So thank you very much, not only for us, 
but for all of the folks in Montana. You represent the entire State 
very well, and thank you very much. 

Senator Tester. Thank you. 

And I am sure Senator McCain was paying close attention. 

[Laughter.] 

Senator McCain. It was wonderful testimony, Mr. Finley. 

[Laughter.] 

Mr. Finley. Would you start my five minutes? 

[Laughter.] 

Mr. Finley. This bill represents exactly what I was just talking 
about. There was a lot of time put into this bill to get it here, to 
what it is today. 

Since time immemorial, our Nations have traveled throughout 
western Montana, throughout most of Montana and Wyoming and 
Idaho and British Columbia, and have utilized the waterways. The 
waterways were actually our highways before any of the current 
highways or any of the travel currently existed. Utilizing the wa- 
terways meant that we depended upon the fish, and so when these 
negotiations started about 12 years ago, there was one important 
part that the elders brought forward to the people, brought forward 
to the negotiating team, and they stressed that the elders said pro- 
tect the water, protect the water, and with that they were meaning 
all of the things and how much we depend upon it. 

The United States Government, by signing a treaty with us in 
1855, promised us that throughout our aboriginal territory that we 
would be able to utilize and practice all of our traditional practices 
throughout our homeland and all of our custom territory. We would 
also be able to, within the Reservation, have the exclusive right 
within the boundaries of the Reservation, we would have the exclu- 
sive right for fishing. 

Immediately upon afterwards, by opening up the reservation to 
homesteading and the construction of the Flathead irrigation 
project, what happened was they created an irrigation system that 
went entirely along the mountain front and dissected every single 
stream, every single stream that comes throughout our valley from 
the south to the north. They went to the west side of the Reserva- 
tion and did the same thing. 

And with the construction of that project, it had severe effect, se- 
vere effect on our treaty right. When we signed the treaty, the 
United States Government accepted the responsibility of being our 
trustee, and with that action, with those actions since then has vio- 
lated that trust responsibility. 

Throughout the history of time since that time, there have been 
numerous actions that have infringed upon those rights. Now, this 
bill and the past 12 years of negotiations was a culmination of the 
State of Montana, the people in Montana, the Tribes to sit down 
and to negotiate and to come to an agreement about what is the 
best use and what is the best way forward in order to resolve all 
of our water responsibilities, so I strongly urge the Committee and 
the Senate to approve this legislation. 

Thank you again, Mr. Tester. 
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[The prepared statement of Mr. Finley follows:] 

Prepared Statement of Hon. Vernon Finley, Chairman, Confederated Salish 
AND Kootenai Tribes of the Flathead Reservation 

Chairman Barrasso, Vice Chairman Tester and members of the Committee, the 
Confederated Salish and Kootenai Tribes of the Flathead Reservation are very 
pleased to appear before you in strong support of this legislation which begins a 
process to heal the wounds to our people caused directly by over a century of de- 
structive federal policies and failures by the United States to protect our federally 
reserved water rights, fishing rights and natural resources on our Reservation. This 
bill resolves existing and potential litigation involving thousands of litigants, settles 
costly claims by the Tribes against the federal government and water users across 
roughly two-thirds of Montana, and provides future certainty for all Montanans and, 
indeed, all Americans. It also makes federal investments that will rehabilitate and 
modernize decaying infrastructure in order to provide water to our Tribal members 
as promised by Congress over a century ago, will restore natural resources and fish- 
eries within our Reservation, and will provide an overall savings to the taxpayers. 
The value of the Tribes’ waived claims under this bill is over 14 times higher than 
the total cost of the proposed settlement, according to nationally-recognized engi- 
neers, hydrologists, scientists and economists. 

No natural resource is more vital to our Sells, Ksanka and Qlispe, people than 
water — the importance of water to our people is woven into all aspects of our lives. 
We are a fishing people. For thousands of years, the Bitterroot Salish, Kootenai and 
Upper Pend d’Oreille, thrived in our aboriginal homeland situated in what is now 
Montana, Idaho, British Columbia and Wyoming, subsisting off of healthy native 
fisheries, plants, and wildlife. But over the course of the last one hundred fifty 
years, federal policy endeavored to sever our relationship with water and failed ut- 
terly to protect our federally reserved water rights — instead diverting that water 
and seizing our resources for the benefit of non-Indians. 

Our Reservation is located in northwestern Montana, west of the continental di- 
vide. Under the Treaty of Hellgate of July 16, 1855, the Confederated Salish and 
Kootenai Tribes (“Tribes”), which includes the Upper Pend d’Oreille, ceded over 20 
million acres of land in return for a permanent homeland on the 1.3 million-acre 
Flathead Reservation. And, in the Hellgate Treaty, the United States guaranteed 
the Tribes that the Flathead Reservation would be set-aside for our “exclusive use 
and benefit.” “[T]he Reservation was a natural paradise for hunting and fishing.” 
Conf. Salish and Kootenai Tribes v. United States, 437 F.2d 458, 478 (Ct. Cl. 1971). 

In that Treaty, the Tribes also reserved “the exclusive right of taking fish in all 
the streams running through or bordering said reservation,” and “the right of taking 
fish at all usual and accustomed places. . . .” Ours is the only treaty in Montana 
reserving off-reservation fishing rights — a more common practice in treaties with 
tribes in Washington and Oregon — rights that have been repeatedly upheld by the 
United States Supreme Court. 

However, in the century after the promises made in the Hellgate Treaty, the 
United States broke its word and diminished the tribal land holdings to less than 
one-fifth of the 1.3 million-acre Reservation that had been reserved under the Trea- 
ty. In 1904, over the Tribes’ strenuous objection. Congress enacted a statute that 
opened much of the Reservation to non-Indian settlement, and promised to use the 
proceeds from the sale of reservation lands to develop an irrigation project “for the 
benefit of said Indians.” But, in fact, in a blatantly transparent breach of its trust 
responsibility to the Tribes, the United States constructed the Flathead Indian Irri- 
gation Project to provide water to, almost exclusively, the non-Indian homesteaders. 
The measure of damages sustained by the Tribes and its resources caused by this 
breach of trust is approximately $4 billion. 

For over 100 years the operation of the Project created — and still creates — an en- 
vironmental catastrophe on our Reservation. It diverts water from most mountain 
streams on our Reservation — like Mill and Sullivan Creek that flow into the Little 
Bitterroot River — dewatering them and destro 3 dng the native fisheries and fish 
habitat. For example, the diversion of streams and creeks for the Project has led 
to complete dewatering of streams in some places, erosion and elimination of nat- 
ural wetlands throughout the Reservation well beyond the actual footprint of the 
Project. The Project’s inefficiencies and polluted return flows have created severe 
water quality issues that threaten endangered species. Fish native to the Reserva- 
tion like westslope cutthroat trout have been evaluated for listing under the Endan- 
gered Species Act, and others, like bull trout, have been listed as threatened. 



25 


These federal actions had and continue to have disastrous impacts on our Tribal 
people that this legislation will finally begin to correct. The Tribes decided to nego- 
tiate the Water Compact — that this legislation will approve — rather than litigate 
our federally reserved water rights because we think no good can come from dec- 
ades-long litigation, with millions of dollars in legal costs for the Tribes, non-Indians 
and the federal government. Protracted litigation would only serve to cloud title to 
and likely place significant limitations on water availability and usage throughout 
two-thirds of Montana. So for the last two decades, the Tribes negotiated this settle- 
ment with the Montana Reserved Water Rights Compact Commission, an entity cre- 
ated by the State Legislature in 1979 to negotiate federally reserved water rights 
claims throughout the state. 

In 2015, the Montana Legislature enacted Senate Bill 262, ratifying the Water 
Rights Compact between the Tribes, the State of Montana and the United States. 
The Compact has strong bipartisan support and Governor Steve Bullock signed it 
into law on April 24, 2015. Recognizing the benefits, and the time-sensitive nature 
of the Compact, the State of Montana has already begun appropriating its share of 
the funding. Once fully appropriated, Montana’s $55 million contribution to the 
Tribes’ settlement will be the largest of state contribution to any Indian water set- 
tlement in the Nation. Approval of the Compact through this bill will secure the 
Tribes’ water right while protecting existing non-Indian water uses, and allow par- 
ties to develop and implement water using homegrown creative solutions based on 
local knowledge and values. 

This bill will also have a positive impact on Tribal members, the Reservation, and 
indeed all of Western Montana, addressing the many needs of the decrepit, century- 
old BIA irrigation project. This includes upgrading the federal facility to comply 
with the Endangered Species Act. If the Tribes could rewrite history, this Project 
would have never been constructed. However, we cannot rewrite history. We can 
only go forward. And the only way that we can undo the damage that this Project 
has caused to our lands and resources, is to repair this federal facility in order to 
halt and reverse the destruction that it has caused. This will also result in benefits 
to the agricultural economy within the Reservation by improving water use effi- 
ciency, and will ultimately restore our natural resources by improving instream 
flows for fisheries — helping farmers, ranchers, and both recreational and subsistence 
fishermen. The alternative is to leave this federal facility as it is and let it continue 
to degrade our lands and our resources leading to eventual and complete destruction 
of our fisheries and way of life. This is entirely unacceptable to us. 

By ratifying the Compact, which quantifies the Tribes’ reserved and aboriginal 
water rights, this legislation will bring certainty to stakeholders in the region re- 
garding their water rights. Further, in recognizing the federal government’s neglect 
and mismanagement of the Tribes’ resources, this legislation is an effort to move 
forward in a constructive way and bring a positive change to the Reservation to pro- 
tect our Treaty rights and resources. The positive change that will be realized by 
our Tribes through approval of S. 3013, falls into five categories. First, the legisla- 
tion will provide necessary funding to implement the Compact. For example, fund- 
ing will be provided to register, monitor and enforce the Tribes’ water rights, sup- 
port fisheries programs, and carry out water measurement activities for the Flat- 
head Indian Irrigation Project. 

Second, the legislation will rehabilitate and modernize the dilapidated Flathead 
Indian Irrigation Project and remediate Tribal natural resources within the Res- 
ervation that have been devastated by the Project. These activities will ensure fu- 
ture responsible management of federal infrastructure by applying modern tech- 
nology to improve efficiency for the advancement of agriculture and industry. At the 
same time this work will restore severe damages sustained to the Reservation’s eco- 
system and habitat by restoring wetlands, addressing noxious weeds and erosion 
issues across the Reservation, and revitalize and restore important in-stream flows 
for the restoration of a healthy native fishery. 

Third, the bill will sustain the Tribal agricultural economy into the future by in- 
vesting in Tribal agricultural resources and infrastructure commensurate with past 
investments to non-Indian agriculture in order to promote the advancement of the 
region’s economy. The primary focus will be on strengthening the sustainability of 
tribal agricultural projects, which is key to contributing to Tribal economic develop- 
ment and the creation of jobs, while ensuring protection of the Reservation’s eco- 
system. 

Fourth, the legislation will ensure safe, reliable drinking water and wastewater 
systems on the Reservation, thereby promoting economic development throughout 
the Reservation. Through the implementation of the Tribal water right, drinking 
water and wastewater systems will be improved and brought to modern standards 
ensuring the protection of the quality of Reservation surface and ground water. 
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Finally, a critical component of the bill invests in the Tribes’ endeavor to repair 
and rebuild Tribal culture and language decimated by misguided federal water poli- 
cies of the past. Because we are fishing people, the destruction of our waters and 
fishery has had an enormous impact on our language and culture. As we start to 
rehabilitate and restore our waterways and natural resources we must also have the 
resources to teach traditional ways and language to our members, adults and chil- 
dren alike. This will ensure true Tribal self-determination and self-sufficiency for 
generations. 

The Compact also contains new and creative concepts such as the Unitary Man- 
agement Ordinance for the practical administration of non-Indian and Indian water 
rights within the Reservation, which includes the establishment of the independent 
Flathead Reservation Water Management Board. Meandering streams know no po- 
litical boundaries, so instead of having water rights disputes dispersed to various 
courts based on land status, approval of the Compact will allow for unitary manage- 
ment by the management board with a cross section of non-Indian and Indian stake- 
holders serving on it. The Compact includes provisions assuring that irrigators re- 
main entitled to the right to the verified use of water that they have historically 
put to beneficial use. 

During the nearly ten years of negotiations at the state level, many compromises 
were made in order to reach consensus. This resulted in a compact that ultimately 
reflects a win-win situation for the Tribes, the State of Montana and the United 
States, as trustee for the Tribes, regarding the ownership, use and management of 
much of the water in Northwest Montana. The Compact reflects what can happen 
when stakeholders work in earnest to seek resolution that can bring a true measure 
of justice and satisfaction to the parties involved. 

The federal settlement presented in S. 3013 provides an opportunity for the fed- 
eral government to authorize a contribution to this settlement, both in its capacity 
as trustee and as the entity most responsible for causing the damages that have 
resulted from the past and current federal policies. In addition, S. 3013 allows the 
United States to finally honor its obligations to the Tribes and our members. 

While non-Indians, and the larger non-Indian society, benefitted from the taking 
of Confederated Salish and Kootenai Tribal lands and waters, Tribal members 
bore — and continue to bear — the brunt of the costs and damages. Approval of S. 
3013 will bring peace in a part of Montana, where there has been controversy for 
over 100 years, and will be a win-win for all parties. 

We are grateful to this Committee and its leadership for working so hard to find 
mechanisms to fund Indian water settlements and operational, maintenance, and 
modernization costs of both existing and new water and irrigation projects. We 
thank Chairman Barrasso for his leadership on these matters and are grateful to 
our Senator, Vice Chairman Tester, for introducing this historic legislation. I will 
be happy to answer any questions you may have and hope the Committee will re- 
port this legislation favorably to the Senate. 

The Chairman. Well, thank you so much for your testimony. 

We are now going to have a round of questions and we will start 
with Senator Daines. 

Senator Daines. Thank you, Mr. Chairman. 

Chairman Finley, in your testimony you note that CSKT decided 
to negotiate the water compact versus litigate reserved water 
rights, and you discuss a number of benefits that the ratified com- 
pact will bring to the Tribes. As you think about the benefits, 
which are most important to you? 

Mr. Finley. Could you repeat that last part, please? 

Senator Daines. Yes. As you look at the benefits that the ratified 
compact will provide versus litigation, so forth, was the other path 
to go down, when you think about the benefits, which do you think 
are most important to you and your people? 

Mr. Finley. I think the most important part of it is not only the 
protection of the water, but there are multiple things, the impor- 
tant part being the protection of the water, but also the Salish and 
Kootenai Nation has always proven to be a good neighbor, a good 
neighbor to all of our friends. Even though our Reservation was 
opened up to homesteading, opposites are married to one another. 
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My grandmother used to always tell me that. Opposites are mar- 
ried. And with all of the things, from one perspective you could 
look at that opening of the Reservation as an extreme negative, hut 
there were also positives that came along with it. We also respect 
the economic benefits that have come with the integration. 

But there are always a lot of problems with it, a lot of issues. 
Being a good neighbor, you know, there is a saying out there that 
strong fences make good neighbors. Well, in our respect, the proc- 
ess of negotiating this compact has really built some strong fences. 
So we have been able to sit along with our neighbors, and the ben- 
efit for everybody is that it provides certainty. It provides certainty, 
as opposed to decades and decades of litigation. That is really the 
primary advantage to it. 

Thank you for the question, Mr. Daines. 

Senator Daines. Thank you, Mr. Chairman. 

I want to bring the question over to Ms. Belin. And, again, 
thanks for your commitments working with the Blackfeet water 
settlement. And I hope we can get that across the finish line this 
Congress. I know you were challenged to justify the $420 million 
price tag authorizing the Blackfeet settlement and, in fact, had to 
cut authorized spending from the Blackfeet Tribe’s original request, 
which was nearly $600 million in authorizations. 

Ms. Belin, what were the Department’s thoughts when you saw 
the price tag of the CSKT water compact? 

Ms. Belin. Well, it is a significantly higher price tag than any 
enacted water settlement to date. It is obviously a substantial Fed- 
eral price tag, and to date we have not negotiated Federal contribu- 
tions at all; and we intend to do that with the Tribe and the other 
parties just as soon as we can get to it. 

Senator Daines. How will the Federal Government cover those 
costs? 

Ms. Belin. Well, in the past the Federal Government has been 
covering the cost through a combination, I guess in the 2010 
Claims Resolution Act there was a combination of mandatory fund- 
ing and funding out of our budgets. Now I am blanking on the 
name of the fund that got set up in 2009 that will provide $120 
million of Federal funding for each of 10 years in a row that will 
be used, and some of that will likely be available for the CSKT. 

Senator Daines. I want to move to page 2 of your written testi- 
mony. I noted it says here, “The issues surrounding these claims 
have been among the most contentious to be addressed to date in 
a tribal water settlement.” Could you expand on that statement 
and what, in the Department’s view, about this tribal water settle- 
ment is more contentious than the others? 

Ms. Belin. Well, I think the Chairman addressed one set of 
issues that I have not seen in another settlement, which is the 
whole issue of the Tribes’ water rights to instream flows on the 
Reservation, and the fact that the water projects got constructed 
largely for non-Indian use. Removing the instream flows on the 
Reservation is a major, major issue. I am not aware of any prece- 
dent for that, so that creates a whole set of issues of trying to bal- 
ance the need to protect existing uses of the water project water, 
at the same time to restore health of instream flows. That is quite 
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complex and that will be the major difference that I would point 
to. 

Senator Daines. Okay. Thank you. I am out of time. 

Thank you, Mr. Chairman. 

Senator Barrasso. Thank you, Senator Daines. 

Senator McCain. 

Senator McCain. Thank you, Mr. Chairman. 

Ms. Belin, I want to thank you for attending the summit in Phoe- 
nix, Arizona this March to work with Governor Ducey, Senator 
Flake, Navajo President Russell Begaye, and Hopi Chairman Her- 
man Honanie, in the Little Colorado River Settlement negotiations. 
You were good enough to come to Arizona, and we appreciate all 
the help that you have given us. 

I understand in your opening statement that you need additional 
data from the Tribe, and I understand that and I appreciate it. But 
can I confirm that you support the goal of the Administration, 
which is clearly in the original legislation, which is to complete the 
Miner Flat Dam? 

Ms. Belin. Senator McCain, we strongly and absolutely are com- 
mitted to the settlement. We strongly believe in it. We will get it 
implemented. Just this morning we met with the Vice Chairman 
and his team, and I understand that as soon as next week the in- 
formation that the Bureau of Reclamation has been requesting will 
be made available. We have already set up a meeting, or at least 
a phone call, for the following week. We are firmly committed to 
implementing the settlement; we think it is an excellent settle- 
ment. 

Senator McCain. Well, I appreciate that testimony very much. 
Not to repeat the obvious, but the dam was part of the settlement 
that we need to honor. 

Mr. Velasquez, these are facts. The wells on the Reservation 
have declined by 50 percent. True? The groundwater wells on the 
Reservation have declined by 50 percent. 

Mr. Velasquez. Yes. 

Senator McCain. Parts of the North Fork of the White River will 
be reduced to a trickle by 2020. 

Mr. Velasquez. Yes. 

Senator McCain. The Tribe’s population is around 15,000 today 
and is expected to grow to 40,000 in the coming decades. 

Mr. Velasquez. Yes, sir. 

Senator McCain. Under the present circumstances, there is no 
way you are going to have an adequate water supply without the 
construction of that dam. 

Mr. Velasquez. Most definitely. 

Senator McCain. It seems to me that gives it some time sensi- 
tivity associated with this legislation. 

Mr. Velasquez. Yes, very important. 

Senator McCain. Well, I just want to assure you that a lot of 
treaties have been broken, a lot of agreements have been broken, 
as we all know, throughout our history of our relations with Native 
Americans. But it is very clear here that we need to get this dam 
built if your Tribe is going to have the lifestyle which is dictated 
by an adequate supply of water. So you have mine and Senator 
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Flake’s commitment, and I am sure the other members of the Com- 
mittee share your concern and our priority. 

Mr. Velasquez. Thank you, Senator McCain. Most importantly, 
as I sit here addressing information for the people of the White 
Mountain Apache Tribe, I know for a fact the White Mountain 
Apache Tribe and the tribal members have the utmost respect for 
you, sir. 

Senator McCain. Well, thank you. And I want to invite Senator 
Barrasso and Senator Tester out to visit the White Mountain 
Apache Tribe, which is one of the most beautiful parts of our State, 
far more beautiful than anything in their States. 

[Laughter.] 

Senator McCain. Mr. Flute, again, I want to thank you, sir, for 
your kind remarks and thank you for your service. I might mention 
that Chairman Ronnie Lupe also had a distinguished Marine Corps 
career, as well. 

Thank you, Mr. Chairman. 

Senator Barrasso. Thank you. Senator McCain. 

Senator Tester. 

Senator Tester. Thank you, Mr. Chairman. 

I am going to start out with you, Ms. Belin. Your testimony stat- 
ed you can’t support the CSKT legislation as introduced, and that 
we are just getting started, just getting started for sure. I guess the 
real question is does the Administration support the goal of coming 
to a final resolution and getting to a final settlement of the CSKT 
water rights. 

Ms. Belin. That would be most definitely yes. We believe that 
we support the compact, we support all the aspects that have al- 
ready been negotiated in relation to that, and our negotiation team 
has worked very hard with the Tribe and the State over several 
years on all those aspects of the settlement, and we are ready to 
jump in and work on the Federal contribution aspect. 

Senator Tester. Okay. 

The Chairman talked about it in his opening statement and I 
just kind of want to go over it with you. Chairman Finley. Your 
statement says that there was an irrigation project developed about 
100 years ago that basically bisected all the streams and stopped 
that water from flowing onto your Reservation. Is that an accurate 
representation? 

Mr. Finley. Most of the streams were completely de-watered at 
one point, but at least minimizes the flow of most of them, yes. 

Senator Tester. And that happened 100 years ago, right? That 
project was put in 100 years ago. 

Mr. Finley. Correct. 

Senator Tester. Okay. 

Now I want to go back to you, Ms. Belin. We can call it anything 
we want, but it is part of the water project, it is part of the water 
compact. And I am not putting you on the spot, but I kind of am, 
have you ever dealt with a water compact that basically dealt with 
an issue like this, where the water was diverted away from the 
Reservation? 

Ms. Belin. As I said to Senator Daines, no. I think this is a 
unique complication that we have to actually protect the diversions 
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out of the streams and we also have to protect the flows in the 
streams. That is very challenging. 

Senator Tester. So let’s get right to it. Do you think a water 
compact is the appropriate place to place, this is probably the 
wrong word, but I am not a lawyer, damages as it applied to 100 
years of wrongdoing? 

Ms. Belin. I am sorry, do I think that a water compact is? 

Senator Tester. The right place to place a monetary sum of 
money to take care of 100 years of what, quite frankly, if it were 
done today, the outfit that built that canal would probably be out 
of business the minute they put a shovel in the ground. Because 
you just don’t divert water like that in this day and age; you don’t 
stop fisheries from happening; you don’t do a lot of stuff. So I guess 
my question is you have never dealt with it before in another com- 
pact. Obviously complicates it a little bit. 

But I will just tell you my thought. It would seem to me that this 
compact is a much better place to deal with this and get it taken 
care of than in the courts. So for the same reason that this water 
compact system was set up, to keep people out of court, to bring 
people together, to build the kind of groups that can make this 
happen. So I am just trying to get an idea if the Department is 
open to really talking about this being a part of this bill or if you 
guys have a problem with it. 

Ms. Belin. First of all, yes, this is a far better structure for solv- 
ing this problem. Litigation does not solve these kinds of problems. 

Senator Tester. Right. 

Ms. Belin. Litigation goes on. In fact, having to do with CSKT 
and the water rights, I can’t even count how many lawsuits there 
have been over decades, and the problems are not solved. So we 
know that doesn’t work. 

We also know, at least the Department strongly believes the 
compact that has already been negotiated sets an excellent frame- 
work for an overall solution. 

Senator Tester. Okay. So that leads me to almost my last ques- 
tion before I make a comment, actually, and that is we talked 
about Blackfeet introduced three years ago. This one today a little 
more complex, but nothing that smart people can’t figure out. What 
kind of timeframe do you think we should reasonably expect you 
coming to an agreement with CSKT and CSKT coming to an agree- 
ment with you so that Congress can deal with it? Do you think we 
can do it in three years, two years, one year? 

Ms. Belin. If I say yes, I will probably get something thrown at 
me from behind, because those are the people who are doing the 
work. 

Senator Tester. Walk on this side of the table; they can’t reach 
you here. 

[Laughter.] 

Ms. Belin. I think, given the fact that we have come so far, bar- 
ring unforeseen developments, I don’t see why we couldn’t do it in 
that timeframe. 

Senator Tester. So one last question. There is going to be an Ad- 
ministration change before this settlement gets done. My guess 
would be that is fairly clear. So the people who are working on this 
settlement now, are they career folks that stay in the Department? 
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Ms. Belin. Yes. 

Senator Tester. Okay, good. 

One other thing, Mr. Chairman, if I might, and I know I am over 
time. 

Ms. Belin, there has been some new guidance from the Adminis- 
tration from 0MB that would add even more layers to these nego- 
tiations. I have been on this Committee for 10 years now, almost, 
and we have seen a number of settlements come through Congress. 
I think that as this bill gets to this level, there are tons of people 
involved. 

I am not sure we need more people involved looking at this, be- 
cause it has been looked at and it will be looked at by over and 
above you and over and above all the folks on the Tribe that have 
looked at it, over and above all the people that looked at it as it 
went through the process, all the different groups, all the different 
farmers, ranchers, city people; the works. 

Now we are going to add another layer and, quite frankly, I 
think the water rights process has worked reasonably well. I think 
if we could get those reclamation dollars so we had a sum of money 
to fund this stuff with, it could even work a little quicker. 

But slower is really not a direction that I am real crazy about 
heading. So I am going to ask your counsel, do you think we ought 
to send a letter, the Committee, to 0MB and say, you know, we 
really appreciate you, but I am not sure you are going to help us? 

Ms. Belin. Maybe I can answer the rest of your question and not 
that last one there, and just say that we work very closely with 
0MB. Yes, we have a memo. We will continue to work closely with 
them. We brief them on all these settlements as we are working 
on them. 

Senator Tester. So do you think this is going to add time, this 
new directive, this new guidance is going to add time to the proc- 
ess? 

Ms. Belin. I have no reason to believe it will add time. 

Senator Tester. Okay. Music to my ears. My fears have been al- 
layed. 

Thank you all very, very much. I appreciate all of your service 
and look forward to working with Rounds to get this done and Sen- 
ator McCain to get yours done. So thank you all very much. 

Senator Barrasso. Thank you. Senator Tester. 

Ms. Belin, according to the White Mountain Apache Tribe’s writ- 
ten testimony, the Tribe believes Congress intended that they have 
wide discretion on “how to use and prioritize” the uses of the 
money in the water settlement. So the term “water-related eco- 
nomic development projects” in the Claims Resolution Act of 2010, 
to me at least, seems to very clearly cover funding of the White 
Mountain Apache Tribe’s rural water system. The fact that Interior 
claims that the White Mountain Apache Tribe needs specific new 
authorization from Congress is troubling. 

The Administration just seems to be discovering new authorities 
from existing statutes on almost a daily basis here; not just in this 
Committee, kind of everything that we interact with in Congress. 
I guess I am trying to figure out why you feel, suddenly, in this 
case new legislation is needed to clarify such language, which to 
me is pretty clear language. 
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Ms. Belin. Well, Senator, I guess this is something that our legal 
team has done, their analysis, and I think the main reason for it 
is that, in addition to the WMAT account, there is a separate ac- 
count specifically allocated for cost overruns. So I believe that is 
the main reason they felt that since Congress had seen fit to estab- 
lish a specific fund to address cost overruns, which is different from 
this fund that is being tapped into now, that was the basis for their 
determination. 

Let me just add that we are happy to sit down and work on tech- 
nical amendments or whatever we need to do to address this prob- 
lem. 

Senator Barrasso. Because even if there is ambiguity, as the De- 
partment claims, is there not a doctrine of law regarding statutory 
construction in favor of Indian Tribes when there is ambiguity? 

Ms. Belin. Yes, there is. 

Senator Barrasso. So I would think that that doctrine out to be 
applying. 

Ms. Belin. We do. Yes, we always apply that doctrine. 

Senator Barrasso. Another question. In your written testimony 
you state the Department of Interior supports S. 2796. Based on 
the Department’s legal analysis of the bill, what legal effect would 
the repeal of the laws listed in S. 2796 have on Tribes and the De- 
partment of Interior, and would Tribal sovereignty or treaty rights 
be impacted that you see? 

Ms. Belin. Mr. Chairman, our legal teams would be the ones to 
get into a detailed analysis. I would just say that they carefully re- 
viewed, both in the Department and in the White House, carefully 
reviewed this language and they do not feel it will create any prob- 
lems of any sort. 

Senator Barrasso. So, Mr. Flute, along those lines, S. 2796 
would repeal certain obsolete rules and laws ranging from 1862, as 
you pointed out, all the way to 1913 that relate to Indians. How 
would the repeal of these laws help your Tribe and tribal members? 

Mr. Flute. Mr. Chairman, if you have had a chance to read the 
written testimony, I would like to recognize one of our many spir- 
itual leaders of the Oceti Sakowin, more commonly known as the 
Great Sioux Nation, and that was Black Elk, and he talks about 
mending that sacred hoop that in our culture and our way of life 
that we live by and we believe in. As Dakota people, we are very 
hospitable people and we love to be great hosts, and we come from 
a very socialistic society. But we also have the warrior societies and 
the soldiers lodges. When our encampments and our people are in 
danger, in trouble, they feel other types of challenges, we tend to 
feel that our ways are being disrespected. So the RESPECT Act 
would help mend those hoops. 

As I mentioned, not just my family, but I know Tribes across the 
Nation have experienced probably similar challenges and experi- 
enced with their grandfathers, some worse. So it would help to 
mend those hoops and it would also help to acknowledge and 
strengthen our alliances through the treaties that we have with the 
United States Government. We also cherish this flag that we serve 
under, and it will help just strengthen those alliances we have. 

Senator Barrasso. Chairman Finley, in the mitigation fund in S. 
3013 there is about $670 million. Could you explain what this 
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money is going to go towards in a little more detail and how these 
funds will benefit the Tribe? 

Mr. Finley. Yes, Mr. Chairman, thank you for the question. That 
particular part of the funding would go for restoring the wetlands, 
stream restoration. There was a lot of diversion that happened, a 
lot of the diversions that I had spoken about, but also others 
throughout the Reservation that there was meandering, for exam- 
ple, meandering streams were straightened in order to create other 
farmlands. So a lot of the restoration is exactly where that funding 
would go. 

Senator Barrasso. Thank you very much. 

I want to thank all the witnesses for being here today. 

Members may also submit follow-up written questions for the 
record, so if you get a question, please get back to us quickly. 

The hearing record will be open for two more weeks. 

So I want to thank you all for your time and your testimony. 

Finally, I want to acknowledge the hard work of Caleb Carroll, 
staff assistant for the Committee, who is from Evanston, Wyoming. 
He came here as an intern to the Committee. Today is his last day 
with the Committee, and I wish you every success with your future 
endeavors and education. So thanks so much. 

With that, this hearing is adjourned. 

[Whereupon, at 3:36 p.m., the Committee was adjourned.] 
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Prepared Statement of Hon. Mike Rounds, U.S. Senator from South Dakota 

Chairman Barrasso, Ranking Member Tester, Members of the Committee, I am 
pleased that the Committee on Indian Affairs is marking up S.2796, the RESPECT 
Act, or the “Repealing Existing Substandard Provisions Encouraging Conciliation 
with Tribes” Act. Senator Lankford has agreed to join me in this effort to begin the 
process of reversing a list of historic wrongs laid out in U.S. law against Native 
American citizens. I also want to thank Chairman David Flute, of Sisseton 
Wahpeton Oyate in South Dakota, who will testify today to the history behind the 
laws the RESPECT Act seeks to repeal. 

The idea that these laws were ever considered is disturbing, but the fact that 
these laws remain on our books is — at best — an oversight. Currently, Native Ameri- 
cans, who are U.S. citizens just like you and me, are still legally subject to a series 
of obsolete, historically-wrong statutes. These statutes are a sad reminder of the 
hostile aggression and overt racism that the federal government exhibited toward 
Native Americans — as the government attempted to “assimilate” them into what 
was considered modern society. 

In 2016, laws still exist that would allow for the forced removal of their children, 
who can be sent to boarding schools and denied rations if they refuse. Because these 
laws still remain, they could still be subject to forced labor on their reservations, 
as a condition of their receipt of “supplies.” 

Moreover, they can be denied funding if found drunk on a reservation. These stat- 
utes actually remain the law of the land and in many cases are more than a century 
old and continue the stigma of subjugation and paternalism from that time period. 
It is without question that they must be stricken. We cannot adequately repair his- 
tory, but we can move forward. 

Let me list some of the laws that RESPECT will repeal: 

In Chapter 25 of the U.S. Code, Section 302, entitled “Education of Indians, In- 
dian Reform School; rules and regulations; consent of parents to placing youth in 
reform school,” the Commissioner of Indian Affairs was directed to place Indian 
youth in Indian Reform Schools, without the consent of their parents. 

The issue of off reservation Indian Boarding Schools in particular is a rightfully 
sensitive one for Native Americans. 

Between 1879 and into the 20th Century, at least 830,000 Indian children were 
taken to boarding schools to allegedly “civilize them.” Many parents were threat- 
ened with surrendering their children or their food rations. This law in fact, is also 
still on the books. 

A requirement exists in Section 283, entitled, “Regulations for withholding rations 
for nonattendance at schools,” the Secretary of the Interior could “prevent the 
issuing of rations or the furnishing of subsistence to the head of any Indian family 
for or on account of any Indian child or children between the ages of eight and twen- 
ty-one years who shall not have attended school during the preceding year in ac- 
cordance with such regulations. . .” 

Yet there still exist, other outdated laws relating to war-time status between Indi- 
ans and the United States such as those found in Section 72 of the Code, entitled, 
“Abrogation of treaties.” 

Here, the president was authorized to declare all treaties with such tribes “abro- 
gated if in his opinion any Indian tribe is in actual hostility to the United States.” 

In Section 127, entitled “Moneys of annuities of hostile Indians,” moneys or annu- 
ities stipulated by any treaty with an Indian tribe could be stopped if that tribe “has 
engaged in hostilities against the United States, or against its citizens peacefully 
or lawfully sojourning or traveling within its jurisdiction at the time of such hos- 
tilities. . .” 

Likewise, in Section 128, entitled, “Appropriations not paid to Indians at war with 
United States,” none of the appropriations made for the Indian Service could “be 
paid to any band of Indians or any portion of any band while at war with the United 
States or with the white citizens of any of the States or Territories.” 

( 35 ) 
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Moreover, in Section 138, entitled, “Goods withheld from chiefs violating treaty 
stipulations,” delivery of goods or merchandise could be denied to the chiefs of any 
tribe, by authority of any treaty, “if such chiefs” had “violated the stipulations con- 
tained in such treaty. . 

Finally, in Section 129, entitled, “Moneys due Indians holding captives other than 
Indians withheld,” the Secretary of the Interior was “authorized to withhold, from 
any tribe of Indians who may hold any captives other than Indians, any moneys due 
them from the United States until said captives shall be surrendered to the lawful 
authorities of the United States.” 

In Section 130, racist identifications tying drunkenness by Indians to receipt of 
funds, entitled, “Withholding of moneys of goods on account of intoxicating liquors,” 
still exist stipulating that no “annuities, or moneys, or goods,” could “be paid or dis- 
tributed to Indians while they” were “under the influence of any description of in- 
toxicating liquor, nor while there are good and sufficient reasons leading the officers 
or agents, whose duty it may be to make such payments or distribution, to believe 
that there is any species of intoxicating liquor within convenient reach.” 

Mandatory work on reservations still exist in Section 137, entitled, “Supplies dis- 
tributed to able-bodied males on condition,” for the purpose of inducing Indians to 
labor and become self-supporting, “it is provided that, in distributing the supplies 
and annuities to the Indians for whom the same are appropriated, the agent distrib- 
uting the same could require all able-bodied male Indians between the ages of eight- 
een and forty-five to perform service upon the reservation, for the benefit of them- 
selves or of the tribe. . .” in return for supplies. 

Let me summarize what I said in the beginning. In the year 2016 in the United 
States, Native Americans, citizens like you and me, are still legally subject to out- 
rageous, racist and outdated laws that were wrong at their inception. There is no 
place in our legal code for such laws. 

In my state of South Dakota, which is home to nine tribes and roughly 75,000 
enrolled members, we strive to work together, to constantly improve relationships 
and to mend our history through reconciliation and mutual respect. It’s not always 
easy, but with our futures tied together — with our children in mind — “reconciliation” 
is something we’re committed to. 

History also proves that since the onset of the government’s relationship with the 
tribes, which has been complicated and challenging over the years — sometimes 
downright dark and disrespectful — and to this day, often has led to mistreatment 
by the federal government. As governor, I proclaimed 2010 the “Year of Unity” in 
South Dakota. 

This was done in recognition of the need to continue building upon the legacy and 
work of those who came before us. 

The year 2010 also marked the 20th anniversary of the “Year of Reconciliation” 
in South Dakota, which was an effort by the late Governor George Mickelson as a 
way to bring all races together. The ‘Year of Unity” and the ‘Year of Reconciliation” 
were efforts to build upon a common purpose — acknowledge our differences — and yet 
find ways to work together. We need more of that in Washington, D.C. 

While legislative bodies before us have taken steps to rectify our previous failures 
relative to Native Americans, sadly these laws remain and out of a sense of justice, 
we should repeal them. Imagine a scenario, where descendants of those from Nor- 
way, Britain, Italy, or any other group for that matter were treated with the same 
patronizing superiority. Only Native Americans face this discrimination and it is 
long overdue to repeal these noxious laws. We can’t change our history, but we can 
start to change the paternalistic mentality of the federal government towards Na- 
tive people. 

Chairman Barrasso, I want to thank you and the Committee for considering this 
legislation. 


Prepared Statement of Bruce Farling, Executive Director, Montana 
Council of Trout Unlimited 

Chairman Barrasso and Vice Chairman Tester, thank you for this opportunity to 
submit written testimony on behalf of the Montana Council of Trout Unlimited in 
support of S. 3013, which provides for Congressional ratification and implementa- 
tion of the water rights compact negotiated among the Confederated Salish and 
Kootenai Tribes of Montana (CSKT), the State of Montana and the U.S. Department 
of the Interior. 

The Montana Council of Trout Unlimited represents 4,200 conservation-minded 
anglers dedicated to conserving, protecting and restoring our state’s coldwater fish- 
eries and their watersheds. Most of our members reside within the recognized ah- 
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original territory of the tribes. Many are residents of the Flathead Indian Reserva- 
tion, or they live in neighboring communities. In the 52-year history of our council 
we have often found common ground or partnered with the tribes on natural re- 
source matters, including federal licensing of a large hydroelectric dam, creation of 
tribal water quality standards, fishery management in Flathead Lake, and restora- 
tion of populations of native fish species. Because of our knowledge of fisheries 
around the state, the tribes and State asked us to provide advice on potential inclu- 
sion in the Compact of important fisheries within the off-reservation aboriginal 
homeland of the tribes. We have found the tribes to be dependable and forthright 
partners. The CSKT are served well by a talented cadre of natural resource and 
legal professionals who enjoy strong support from the tribal council and tribal mem- 
bers. 

The Compact greatly benefits the tribes because it permanently resolves uncer- 
tainty as to what constitutes the tribes’ reserved water rights under The 1855 Trea- 
ty of Hellgate, as well as aboriginal rights claimed within those portions of Montana 
constituting traditional hunting and fishing territory. Further, the Compact ad- 
vances systematic and consistent water-use administration on the reservation, while 
also accommodating conservation and orderly development of water resources. The 
Compact will also eliminate the cloud of uncertainty surrounding much of the exist- 
ing and all future groundwater development on the reservation. Once Congress and 
the tribal council ratify the Compact, a final decree for general adjudication of water 
rights in more than half of Montana can be completed, benefitting the CSKT, State 
of Montana and the federal government. Also furthering the interests of the tribes 
are the 90,000 acre-feet of Hungry Horse Reservoir water that the Compact makes 
available for mitigation and development on and off the reservation in Montana. 

The CSKT will benefit from implementation of the Compact’s investments in con- 
servation measures for irrigation, as well as instream flow protections that will ben- 
efit native fish species important to tribal members. Finally, the Compact does 
much to bring people together in Montana under common purpose. By allowing for 
co-ownership and management with the State of Montana of existing instream flow 
water rights for fish currently held by the State’s fish and wildlife agency, the Com- 
pact ensures the tribes have a formal role in protecting fisheries that served them 
for millennia. For instance, the water rights associated with instream flows from 
Painted Rocks Reservoir in the Bitterroot River basin ensures the Salish people will 
have a role in cooperatively managing for healthier fisheries in the core of their tra- 
ditional homeland. The Compact’s conveyance of an instream flow water right for 
fisheries on the Kootenai River and lower Clark Fork Rivers recognizes the histor- 
ical interests of the Pend Oreille and Kootenai peoples in waters that were among 
their usual and accustomed fishing sites. 

Montana Trout Unlimited is pleased to be able to support S. 3013 and look for- 
ward to final congressional approval of this important water compact. 


Prepared Statement of Elaine D. Willman, MPA, Flathead Indian 

Reservation 


Introduction 

As background for the comments provided below, please know that I have lived 
on three separate reservations for the past 26 years (Yakama, Oneida of Wisconsin, 
and Flathead). Further I have been an active researcher of federal Indian policy, 
and am the author of two books on the aforesaid policies: Going to Pieces. . . the 
dismantling of the United States of America (May 2005); and Slumbering Thun- 
der. . . a primer for confronting the spread of tribalism overwhelming America 
(March 2016). 

I moved to the Flathead Indian Reservation to assist tribal and non-tribal land- 
owners, farmers and ranchers with the foreboding consequences of a Proposed CSKT 
Water Settlement Compact, approved by the Montana State Legislature on April 11, 
2015. 

As a result of CSKT Water Compact approval by federal, state and tribal officials, 
30,000 Montana residents, both tribal and non-tribal, have no government as advo- 
cate for their Constitutional Rights, civil, property or water rights. The small CSKT 
tribal government now has 100 percent control over all water and power emanating 
from the former Kerr Dam, rivers and streams, all land and residential access to 
water, and all access to electric power. Residents of the Flathead Indian Reservation 
are now at the mercy of a tribal government that has no duty to 75 percent of the 
reservation population, for livelihood on their lands and businesses; this condition 
will be locked in perpetuity, if the State Legislators’ Proposed CSKT Water Settle- 
ment Compact, and/or S. 3013 is ratified. 
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In addition to total control of water and power, the CSKT Compact provides for 
no cap on rate-setting for water and power, nor review by federal entities or the 
State Public Services Commission. 

Request 

This writer requests that the Senate Committee on Indian Affairs and the Indian 
Insular and Alaska Native Affairs Subcommittee of the House Natural Resources 
Committee take no further action on S. 3013 until the following consequences of S. 
3013 are investigated and resolved: 

Issue No. 1. Due Process and Procedure. The CSKT Compact passed by the Mon- 
tana Legislature has been inordinately and dramatically expanded by S. 3013 be- 
yond what the State Legislature actually approved on April 11, 2015, without the 
review or approval of the Montana Legislature. May a federal senator bypass, ex- 
pand and override decisions made by a State Legislature without State legislative 
consent? And if such is legal, is such imbalance of separation of power remotely eth- 
ical? S. 3013 controls and pre-empts the Montana Legislature’s Proposed CSKT 
Water Settlement Agreement. 

Issue No. 2. U.S. & Montana State Constitutions. Both the State approved Com- 
pact and S. 3013 entirely violate the U.S. Constitution and Montana’s State Con- 
stitution. The Compact violates the 1st, 5th and 10th Amendment of the U.S. Con- 
stitution. The Compact violates numerous individual rights of Montana citizens as 
identified in Article II of Montana’s Constitution and Section 3 of Article IX of the 
Montana Constitution, to wit: 

“All existing rights to the use of any waters for any useful or beneficial purpose 
are hereby recognized and confirmed. (1972) 

“All surface, underground, flood and atmospheric waters within the boundaries 
of the state are the property of the state for the use of its people are subject 
to appropriation for beneficial uses as provided by law.” (1972) 

Issue No. 3. Judicial Rulings. In a June 13, 2013 unanimous decision, the U.S. 
Supreme Court ruled in Tarrant v. Herrmann: 

“The sovereign States possess an absolute right to all their navigable waters 
and the soils under them for their own common use. . .So, for example, a court 
deciding a question of title to a bed of navigable water within a State’s bound- 
ary must begin with a strong presumption against defeat of a State’s title.” 

The Governor and Attorney General of the State of Montana are fully aware but 
have declined to acknowledge Tarrant v. Herrmann and have sacrificed Montana 
navigable state waters in 11 counties of Western Montana, affecting 20 percent of 
Montana’s land and 30 percent (350,000) of Montana citizens. 

Likewise, by signing the Compact, Governor Bullock has confiscated individual 
Montana citizen’s “consent to be governed by a tribal government” as ruled in the 
U.S. Supreme Court in Montana v. U.S. (1980) which provides that non-tribal per- 
sons will not be governed by tribal governments absent their individual consent. The 
Executive and Legislative Branches of the State of Montana have entirely walked 
away from their responsibilities to protect and serve Montana citizens, tribal and 
non-tribal, within the Flathead Indian Reservation. 

Issue No. 4. Violations of the General Allotment (Dawes) Act and Homestead Act. 
When settling the West and opening up Indian Reservations, Congress provided in 
perpetuity that each land patent issued under the above Acts, whether to tribal or 
non-tribal persons, was guaranteed a water right permanently attached to the pat- 
ent. Settling the West and opening the reservations could not happen unless water 
was guaranteed by Congress to each patent issued. The water rights attached by 
Congress to individual land patents have been confiscated by the Federal, State and 
Tribal governments, and incorporated into the CSKT Water Compact. Landowners 
subject to the CSKT Water Compact had significant liens placed against their prop- 
erties for purpose of constructing the Kerr Dam and a federal Irrigation project in 
the early 1900s. Liens were long-ago paid off, from revenue generated by the dam, 
and later by tax assessments for irrigation project operations, but landowners have 
never ever been reimbursed, nor have their properties been cleared of these liens. 
Private property water rights have attached to the lands have been literally stolen, 
while liens permanently exist on the allotted and homestead parcels within the Flat- 
head Reservation. The CSKT Water Compact would render this condition perma- 
nent. 

Issue No. 5. Federal and Tribal Sovereign Immunity. The CSKT Water Compact 
as passed by Montana Legislature on April 11, 2015 contained a waiver of tribal 
sovereign immunity. S. 3013 is silent as to tribal sovereign immunity but S. 3013 
provides that where there is inconsistency between the Legislature’s Compact, and 
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Senator Tester’s inflated version of the CSKT Water Settlement Compact, that the 
Act contained in S. 3013 controls. The end result is that S. 3013 holds the United 
States entirely harmless from all administrative accountability, use of funds and 
project impacts, while also (by intentional omission) eliminating the CSKT tribal 
waiver of sovereign immunity approved by the Montana legislature. By entirely 
locking out due process of affected landowners, there is no recourse when further 
harm occurs to landowners and residents other than a small appointed Compact 
management organization heavily seated and controlled by the tribes. 

Issue No. 6. National Environmental Policy Act (NEPA) and State Environmental 
Policy Act. Prior to passage of the CSKT Water Compact by the Montana State Leg- 
islature on April 11, 2015, absolutely no environmental impact analysis was con- 
ducted by the federal, state or tribal governments for a project that will physically 
disturb and impact thousands of acres of land within the Flathead Indian Reserva- 
tion. Senate Bill 3013 affirms compliance with the National Environmental Act, and 
in the very next sentence, exempts S. 3013 from NEPA compliance with the fol- 
lowing statement: 

“The execution of the Compact by the Secretary under this section shall not con- 
stitute a major Federal action for purposes of the National Environmental Pol- 
icy Act of 1969.” 

To state that the CSKT Water Settlement Compact (S. 3013) does not constitute 
“a major federal action” is disingenuous at best, and patently false. 

Issue No. 7. The Hellgate Treaty of 1855 and the CSKT Constitution under the In- 
dian Reorganization (IRA) Act of 1934. The foundational framework asserting tribal 
water rights is based upon the Hellgate Treaty of 1855. This treaty executed by Ter- 
ritorial Governor Isaac Stevens provided beneficial use and occupancy only of a 
bounded reservation. Treaty reservation land was owned and governed by the 
United States and Bureau of Indian Affairs. Tribal leaders nor tribal members had 
any jurisdictional authority or ownership of the land, or the water within that res- 
ervation under the Treaty of 1855. To claim in 2016 that the Hellgate Treaty pro- 
vided tribal government “ownership” or jurisdiction of the land or water when the 
Treaty only affirmed “the right to fish,” is remarkable revisionist history. 

Additionally, the Confederated Salish-Kootenai Tribe was the very first to be “fed- 
erally recognized” as a governing entity under the Indian Reorganization Act (IRA) 
of 1934. The IRA is the instrument that converted “beneficial use and occupancy” 
to governing and jurisdictional authority over Indian trust lands within reservation 
boundaries. Tribal governments were required to take a majority vote of adult, en- 
rolled members to either remain a “Treaty” tribe, or become an IRA tribe, but not 
both. The tribe’s IRA constitution granted in 1936 supersedes its Hellgate Treaty 
of 1855. 

The CSKT Water Settlement Compact as passed by the State Legislature and in 
S. 3013, claim the Hellgate Treaty, rather than the tribe’s official governing instru- 
ment, its IRA Constitution, as authority for the Water Compact. The tribe’s con- 
stitution is given almost no mention in either version of the Water Compact. This 
is a result of two goals: (1) The tribe wants to claim 1855 as its date of superior 
water rights; and (2) The Tribe’s Constitution gives it absolutely no authority to gov- 
ern non-tribal persons or properties. 

Issue No. 8. Pre-Compact Ratification Activities. As a resident on the Flathead In- 
dian Reservation I was made aware shortly after State Legislative approval of the 
CSKT Water Compact of examples of “pre-implementation” tactics of the CSKT 
Tribe. The tribe shut off the water to stock ponds for a land owner’s large her d 
of cattle, forcing the landowner to relocate his cattle to someone else’s land. Upon 
relocating the cattle, the tribe turned his stock water back on. In another example, 
one of my neighbors had two hundred acres of peas coming to peak in a historic 
heat wave (104-1 degrees) at the end of June/first of July last year. His entire crop 
was scorched. After the crop was lost, the tribe turned the irrigation water back on. 
There are numerous similar experiences that landowners endured last year, at a 
significant financial loss. Unauthorized “Pre-Implementation” activities of the pro- 
posed CSKT Water Compact (S. 3013) have been ongoing since initial approval by 
the Montana legislature on April 11, 2015. 

Conclusion 

The Flathead Indian Reservation includes all or portions of three counties, 11 
towns and 30,000 residents. The majority population (76-80 percent) is non-tribal, 
and the greater land base within this reservation is equally non-tribal — land paying 
taxes to a State that no longer serves them. 

Citizens either have federal and state constitutional protections, or they do not. 
Federal, state and tribal governments either follow the rule of law, federal and state 
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regulations, or they do not. Senate Bill 3013 has not followed the rule of law or tra- 
ditional environmental impact regulations. The end result is that the Executive and 
Legislative branches of the State of Montana, and its federal Senator, Jon Tester, 
no longer acknowledge an oath to serve and protect the Montana residents, both 
tribal and non-tribal, within the Flathead Indian Reservation. 

S. 3013 must be rejected outright. 


OFFICE OF THE GOVERNOR— STATE OF MONTANA 

July 7, 2016 

Honorable John Barrasso, 

Honorable Jon Tester, 

Chairman, Vice Chairman, 

Committee on Indian Affairs, 

Washington, DC. 

Re: S.3013 

Dear Chairman Barrasso and Vice Chairman Tester: 

I write on behalf of the State of Montana to express my strong support for S. 
3013, the Salish and Kootenai Water Rights Settlement Act of2016. This legislation 
is the product of decades of work and hard negotiation between the Confederated 
Salish and Kootenai Tribes of the Flathead Indian Reservation (Tribes), the State 
of Montana, and the United States, to resolve the significant water rights claims 
of the Tribes. 

S. 3010 includes a Compact, ratified by the 2015 Montana Legislature, which af- 
firms and quantifies the water rights of the Tribes on and off the Flathead Indian 
Reservation and provides for the administration of water on the Reservation. It will 
make new water available for commercial and irrigation use, end the water adminis- 
tration void on the Reservation, allow for economic development under conditions 
of legal certainty on and off the Reservation, and facilitate the completion of the 
statewide general stream adjudication. In addition, the Compact establishes a proc- 
ess to plan and implement irrigation project upgrades to protect historic irrigation 
use and meet Tribal in-stream flow targets. The Compact is the seventh and final 
negotiated water compact that the State has entered into with the tribal govern- 
ments located within Montana. 

Further, the Compact represents the largest monetary commitment that the State 
has made in any state-tribal water agreement. Within five years of federal ratifica- 
tion of the compact legislation, the State has committed to funding: 

• $4 million for water measurement activities; 

• $4 million for improving on-farm efficiency on lands served by the Flathead In- 
dian Irrigation Project (FIIP); 

• $4 million for stockwater mitigation to replace FIIP stockwater deliveries out- 
side irrigation season; 

• $30 million to provide an annual payment to offset pumping costs and related 
projects; and 

• $13 million to provide for aquatic and terrestrial habitat enhancement. 

Passage of a settlement bill is critically important to Montana. The Compact was 
born of compromise. In it, the Tribes agreed to less water than they believe they 
could legally claim, including significant claims for water both on and off reservation 
in the Tribes’ aboriginal territory. The Tribes’ water rights claims number in the 
thousands and cover a significant portion of Montana. If the legislation does not 
pass, the Tribes and claimants to water rights arising under state law will be forced 
into contentious litigation that could last decades. Because the Tribes’ claims have 
senior priority dates, including claims with time immemorial priority, litigation 
would be arduous, expensive, and carry great risk for the State and individual water 
right owners. It is essential for Montana that the protections provided in the Com- 
pact be ratified by federal legislation. 

I thank you for this opportunity to provide Montana’s views and look forward to 
working with the Committee on this important matter. 

Sincerely, 
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STEVE BULLOCK, 

Governor. 


SANDERS COUNTY, A POLtTICAL SUBDIVISION OF THE STATE OF MONTANA. 
SUBMITS ITIESE INITIAL COMMH^TS ON S. 30!X THE “SALISH AND KOOTENAI 
WATER RIGHTS SETTLEMENT ACT OF 2016" These issues arc agnificam and more detail 
can be provided subsequent hereto, 

initially. Section 2, paragiaph (1 ), on page 2, please add Section (C) the benefit oFthc residents 
of the State of Montana and the Flathead Reservation and vicinity that are Tribal and non-Tribal 
members. 

Second, Secdon 3, paragraph 5, part B Inclusions, should be corrected to clarify if or what 
amendment or amendments to the compact orattaehments would be included and what 
“executed in accordance with Ihi s Act” means or in volvcs. 

Third, Section 3 paragraph 1 0, pan^aph (B), 1 includes “any other facility of the Flatliead 
Irrigation Project,” without a definition ofwhat is included in a "facility”, and without an 
indicBlionofowncmIup or control of any such “fadlity”. Clarification would help this 
pomgrapb, os this county owns some facilities like bridges and culverts. 

Further, Section 3, ID, B ii includes “any other physical tangible object used, in the management 
and operation of the Flalhirad lirigption Project”. No discussion of who owns, maintains, or 
operates those "otgects” is made, and “object” may or not be part of the Project. Egample.s may 
include bridges or culverts owned and/or installed by private pcrsmis, the railroad, and operated 
by the Project but not owned by or repaired or maintained historically by the ProjccL 

Fouxtit, Section 3, paragraph 2 defines “Allottee” to limit the definition to be otJy owners with 
trust lands. This definition when utilized in the act, section 5 paragraph (a) limits the benefit to 
only trust land acreage and excludrts persons who own historic allotment paroek; that are Tribal 
or non-Tribal members with lands not in trust. This limits the benefit of Section 5, (a) to only 
(rust lands potties and tlierefoic the definition and intent paragraph deny alt other persons equal 
protection or benefits from the act, A revised or ftmctional definition providing benefits for all 
allotnienl orhistnio allotment holders would pcrlrap.'! mitigate this problem. 

Fifth, Section 4, (a) Ratification, (1) provides that the compact is authorized, ratified and 
confirmed '"Except as modified by this Act." We are unclear how or if the Act con modify the 
compact, but not ratify the some modifications, and also not rati^ portions of the compact in 
conflict with the Act. Clarification ofwhat modifications occur with the Act and what conllicts 
uxist wiould help the coun^ and citizens better evaiuate the Act itself. 

Sixth, Section S page9could be amended to icflecl that the Act seeks ^milar benefits fix' all 
persons affected by the Compact, aw only allottees. 
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Seventh, Section 5 part (b), (3) provides that the Act and not the compact prevails. This docs not 
retlect the nature of the Compact as it was a ncBOliatcd contract between the Tribes and Stale of 
Monlara, not a Federal statute, in the spirit of compromise and working coc^reratively it would 
seem that icvcising tics language would be appropriate. 

Eighth, Section 5, part d 1, 2, and 3, should be amended to reflect the terms of the compact end 
should provide access to the Tribal Water Right for oil allotment parcels, regardless of ownership 
or trust status of this time. Further, the 3 section could reflect that “all reservation irrigators, not 
only allottees, should he entitied to ajust and c<]uitablc allacalion of irrigation water". 

Ninth, Section 5 part (d) provides autbority to protect only allottees. Broader authority to protect 
other users, with valid claims, or other amenities would seem more appropriate, as it provides the 
benefit and a remedy to all (ulizetts anbeted. 

Tenth, Section 6, paragraph (a) provides the water as measured at the Hungry Horse Oom. Our 
question is simply is that going into or coming out of the siruciitro? Clarification would help 
with tins long tenn question. 

Eleventh, Section 6, paragraph (c) (2) D is unclear as to if the storage rights are pra-rala or 
absolute or adjusted otherwise. As this may iinpacl the levels of Flalhead Lake and irrij^tion 
'Htiter availability, clarity would be helpM as to the amounts. 

Tvnriflh, Section? paragraph (a) provides the commission with authority to regulate 
hydroelectric power within the reservation. Paragraph (b) isurtelear as it notes the Tribes' right 
is exclusive to develop and market any hydro project on bodies of water within the reservation. 
If offbody of water hydro-generation is acceptable for other entities or persons that should be 
made clear. This would be consistent with national energy policy to encourage alternate energy 
produotion without limit as to Tribal only. 

Thirteenth, Section 7, patagr^h "d" limits the ability ofolher users to profit tium a project. For 
example, if per paragraph “d" 1 B a gtmeraior is in a Bureau Roe Irrigation facility that is funded 
and maintained by iirigalors, it seems fatrtiiat Ihe irrigators should be entitled to a portion of the 
revenue generated. This is based upon the ftcl that they pay repair, operation and maintenance 
on the facility. Amending parts d, e, and f of that part of paragraph (d) ofSection (7) would 
seem much moreequitrtijle to all invoived. 

I'ouitemth, Section S,'’a" 1 identifies in general rehabilitation work to be rrarried out by the 
Secretary Ihiough the Commission. The Bureau of Reclamation is identified as the “Lead 
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Agency” in Seel ion B (a) 5 , but no language teganiing cooperating agencies or local 
govMnments like Sanders Coim^ is made. Thisisagnificant as parts of the system are owned 
by individuals and by this coun^ or local entities like cities or towns, t^o should be consulted 
and who diould be prowded meaningful rights U) participate. Thi.s participation is importani in 
Section &(b) 3 and 4 as local pardcipaiioit malteis and ''local” including this county owns parts of 
these facilities. 

Fiilccnlh, Section S(ii) should provide that local government entities that already provide repair, 
and maiatenance, and construction of parts of die project should be party to tlie agreement, and 
also ftinded to provide these services to the project. Wc as a county own the road right-of-ways 
used by the projects and the massingstiuctutics and should be funded to provide those services. 

Sixteenth, Section 8(e) 2 provides for acquisitioa of casements from landowners without 
compensatioii fbr land value taken w reduced by the work. This seems a taking without 
compensation and no assurance of rcstoradon of the land is included in the paragr^h. We 
believe both should he. Further, Section (f) requires that the land, i.c. right-of-way is held in 
trust for the Tribes benefit. This seems lopsided and is a forced sak to an entity that is only for 
benefit of the "Tribes'’. It is not a prefetred aJlcmativc to many. 

Sevenieenlh, Section a{e) and (f) hanns all local government units here and our schools and lire 
districts, etc. as trust lands do not pay taxes, placing an unfair and oppressive buidcn on our other 
taxpayers. 

Eighteenth, Section 9 (I) uses mandates that the Ag Oevclopmenl account is used for "Indian 
Land" in parts A, B, C, D, and F, with iw aidtnowledetneni of sysicm impravemenis that benefit 
non-Indian land or lands that arc impacted. Mo discusson of co.st el location is Included and we 
believe it should be as collateral costs to non-Indian land may be non-eoonomic for the long 
term, .ind unfair to other owners, 

Nineleenth. Section 10 includes funding for Flathead Inigalion Project maintenance with no 
mochnnism to aliocate costs related to non-allotted beaeficiarics. 

Twentlefli, paragraph Sectiwt 12 a (3) does not obtain a release from allottees and 1 2 (c) allows 
the Tribes to make clmm against any water rights recognized under any Final Decree. That 
scctti.s contraiy to the compact and statements that the Tribe gave up certain claims, which Ibis 
paragraph does not give up. 

Twen^ First, Section 13 a and h could release this state and this county from liability as 
we urdeistood that was the benefit of a compact 
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U^, Senate Committee on Indian, AfTaits July 12, 2016 

838 Hut Senate Office Building 
Wcsbington.D.C. 2051D 
totijuonWBindiim.senate.gov 

Re: S .3 0 1 3 --AuliiorizBtloii and tnplrancntatloo of the Wster Rigjita Compimt with the 

Confederated Saliah, and Kootenai Tribes, Montana, 

DcarConunittee Memhers: 

Thank you for giving ua the opportutiily to euhmi t written comment on Behalf of the 
Hntliesd Joint Board of Control, a joint operation entity formed pursuant to Mont Codo Ami., 

§ 85-7-1601, et saq., its memberdup conqniscd of the Flathead, Jocko VaDey and Mission 
IfrigBlion Districts (“FJB C") in oaiiBSifiOD to S .3 0 1 3. The FJBC represents approximately 90% 
of dio foe land located within tho Flathead Ihifian Reservation ('TIR") which feanslotes into 
approximately 2,500 inigatots who derive their livclilioods Bum the area. Authorization and 
in^demontation of 33013 will result in the devastation and dcstructian of those ftmily fornis and 
ranches, Moreparticulaily, our concerns are related to S.3013 along with its companion 
legi^btion commonly retired to as the Montana 2015 Confederated Salish and Kootenai Tribes 
of the Flathead Reservalron Water Compact (Montana SenateBill 262) (bereaflec the 
"Compacf); 

1. S. 3013 A bill to auSiofize and implement the wafer rights compact among the 
t^nfedemted Salish and Kootenai Tribes of the Flathead Indian Ressrvatioo, the 
Stale of Montana and the United States as Introduced by Montana Senator Tester on 
May 26, 2016, expressly avertums CDUgresslonal acts dating back to the early 1900’s. 

SigniScant areas of concern exist including but not limited to: 

• Supersedes (SB 262) if a conflict wrists between the Jegidarions. 

• Improperly expands the scope 01^0(38 262). 

• Eliminates prior congrassLonhl acts including hut not limited to giantiiig the 
right to all revenues ftotn the sale of hydrodeotrie power to the CSKT. 

• Eliminates any obUgatioQ onthepactoftbe United States to account fer, 
monitor, or administer any revenue received by the CSKT or any eoepen^ture 
tbercof. 

• B}qiends ^roximately S2.3 triilion dollars. 

• Elimkialea prior oongresnoiml acts which mandated fliat operarirm and 
management of the Flnlhend Irrigation Project ("71?”) be fumed over to the 
owners ofthe irrigated lands. Instead, S. 3013 anrici^es enteringinto an 
operation, end. m^lcnancc agrccmimt with the CSKT. 

• Imprapor utilization of the Indian Self-Detennination and Education 
Assistance Act (25 U.S.C. § 450et seq.) 

• hnproperiy pnn^ea that friluro for the Secretary to approve or disapprove an 
0 >qienditute plan within 90 days ofreedptofarequest is automatically 
demed as approved, 

• Violates due process and procedural rights. 
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2. Montana Senate Bill 262 (SB 262) : SB 262 cons lata of over 140 pages along with a 
slack of j^endtces, (which excludes the appendices which were NOT included in 
the veto on SB 262), Significantly, SB 262 contains a now law of administtatSon 
which will eliorinate the Montana 'Wat» Use Act and the Montana Water Court fiom 
the e<[uation. Significant points of concern, include but are not limited to: 

• Grants control over all waters whether ‘‘federal, state or idbnlly” derived lo 
tbeCSKT. 

• Impleraents a new law of admini strati on wduch is, for all intents and purposes, 
controlled by the CSKT, 

, • Contains an illogical and potentiallyunav^able appeal process to a “court of 
competent jurisdiction" which may be state or tfetd cotnt if all parties agree 
or federal court if the parties do not agree despite the feet the federal court, as 
a court of limited jurisdiction, may not legally possess jurisdiction. 

» Efiminatea aU cl sim.-; for money dam ages against the State of Montana {i.e. 
property destruction, tort claims, condemnation and takmgu claims) as it 
grants Ae State of Montana immunity for such causes of action, 

• R^laces property owners’ waterii^te wifha“watetii^ts deUvery 
certificate” which the State of Montana admits is not a jaoperty ri^t. 

■ Despite the firat historical wafer delivery data has been kepi on the 7IP, it ftlls 
to nccoTint for or assure irrigators historical delivery of irrigation water. 

Instead it incotporrtes the concept of “adaptive management" which is atrial 
and error method of water aUocation. 

• Fails to give irrigators extra du^ and non-quota water winch has historically 
been relied upon by iirigatora to grow crops under var^ng soil conditions. 

'The State of Montana has already begun implementiag the Compact desjnte the feet 
that neither the United States Congress nor the CSKT have approved it, all in 
violation of Art. I, Sec. 10, cl, 3 of the United States Conrtitution which prohibits 
states fiom enteriiLg Into a Contact with a ford^ power absent Congre^onal 
consent Various boards and tedhnical teams were formed and in place by October 
24, 20 IS. Despite the feet the Montana Legislature felled to appropriate fends for 
impleiiieiitatiDnoftbe2015 CSKT Compact, the Governor ofMontana has, in his 
discretion, designated 113,000,000.00 towards that end. 

3. Prom an engineering standpoint SB 262, as drafted, cannot be successfully 
implemented. More particularly it is scientifically unsound: 

• The 201 5 CSKT Compact does not confein any FIP iirigsKon water supply or 
delivery quantification information, 'Wifhont that aitica! mformation it 
caimot be determined how much irrigation water will be provided to PIP water 
users. 

■ The 2015 CSKT Compact contains two different River Diversion Allowances 
(RDA). However, the Compact reports sovaral different values for the total 
PIP RIlAs by PIP area. The Corapaot can only have ONE accurate RDA 
enforceable for each PIP area, 

• The Historical Feim Deliveries (HPD) at iho farm tumont are presented as 
actual historical measute and recorded FIF data, but tiiat is not the case. 

■ The 201 5 CSKT Comp act contmns inconsistctit values, Ms to account for 
extra duty and non-quota water which has been historically prowded to 
inigators based primarily upon soil conditions. Further, it places slock water 
at risk. 



46 


4, FlatfieadJoint Board of Conftolv. fjiVftrmintv Mnntatia, Pjmhw 

No, DV'lS-73. Hie case i a praseally pending in Lake County, Montana and 
chRllottgesihe snffioiency of the Senate and House votes whi^ allegedly passed SB 
2d2 into law as being a consdtudona! violation. More paitjcuiaily, Mont. Const Art 
H, g 18 requires a 2/1 vote of each legislative branch in order to grant sovereign 
immunity to die State of Montane. SB 202 did not receive a 2/3 vote of approval in 
cither the Senate or House. The FJBC believes the vote on, SB 262 was not sufficient, 
fherdiy rendmng tho bill void as a matter of I aw in its cn drety. The issue has been 
fully bdefed and argued on summary judgment and we await the court's decision. 

5. IWS Hlathead Allotment Act (‘TAA") expressly mandatliig that unce the 
construction costs have been paid fbr flic PIP'S operation and management will be 
turned over to theown^ of the irrigated lands. Exhibit 1. Copy of sample lien 
attached to iiiipitor’ lands wHch encumbered the lands and assured the payment fer 
combnie don costs of the PIP by individual land owners, Exhibit 2. Copy of Federal 
Land Patent issued by U.S.A. to individua] land owner. Exhibit 3. Federal Register 
demonstniting the FIP construction costs were paid for in full as of January 2004. 71 
Fed Reg. No. 196, 59S0P (Oct. 11, 2066). To date; those liens have not been 
released, S. 3013 expressly eliminates turnover of the FIP to the owners of the 
Irrigated lands; rather, It places sh conliol in the CSK.T. Presently pending before the 
Ninth Circif t Court of Appeals a Cause No. 1 S-357D1 Is Hathead Irrigation District ct 
al.v. Jewell, etal,. which is litigation that seeks enforeement of the FAA and turnover 
of the FIP to the owneis cf the inigated lands. 

6. Both SB 262 and S. 3013 Kgnfficantly decrease the low cost block of power which 
hns been gnatanlced and provided to irrigators for years and negatively affects the net 
power revenues genetated to reduce O&M charges, per Cougresstonal mmidate. On 
June 8, 2016, the Federal Energy Regulatory Commission concluded aheanng on the 
FJBC's request to maintain the low cost block of power. Tiie patties await tire 
Judge’s deciuon in that matter as well. 

We Bpptedate your willingness to consider our comnaents. Thank you for your daie and 
attention tt> this matter. 
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Montana Land and Water Aittance July 15j 201€ 

SenacorJobn Batrassc 

Chalmiani Setiale Select Com mlnee on Indian Affairs 
338 Hart Senate OfBce Building 
Washington, D.C. 

Subject: Comments on S»3013 Hearing June 29, 201€ 

Dear Senator 8a trasso; 

Please accept thefoliov/Ing comments regarding the June 29,2016 liesring on Senator Tester's 3013 
before the Senate Select Committee on Indian Affairs (SCIAJ. 

As a first matter. Senator Tester's bill erroneously refers to a proposed water settlement between the 
Confederated Safish and Kootenai Tribes (CSKT), the stateofMontana, and the United States. The 
proposed CSKT Compact Is actually still In Montana and not ready for any congressional review or any 
allegod rewrite because Its very existence Is in J/flgnfion. The oonstitutionalitv of the Montana 
legislature’s vote ort the CSKT Compart was challenged Immediately in April 2015 and the case Is still in 
court. As ofthls moment, therelsnowstersettlementto propose to Congress. We are surprised that 
Senator Tester and the Montana delegation failed to disclose this to the SCI A before it scheduled a 
hearing. 

Furthermore, on two occasions In the Jast several months, yourofftce, the Montana delegation. 
Congressman Rob bishop's committee on Natural Resources, endthe Department ofthe Interior 
received extensive letters advising you not only of the legal limbo of the CSKT Compact but of the major 
legal, technical, and policy issues plaguing the compact. Tlrese issues will have to be litigated before the 
compact is ready for any congressional review. The letters are attached for your reference. The 
"controuerslal Issues” mentianed lit the hearing didn't even come close to addressing the breadth and 
scope of this very destructive water settlemenL 

6iven the facts of the legal status of the real CSKT Compact, Its deleterious effects on commu nitles, the 
numerous violations of federal law contained therein, and the precedent-setting policy changes 
contemplated by this compact, Senator Tester's "rewrite" of th e ortglnal Montana-based compact bill 
not only exacerbates these Issues, but attem pt$ tn add "other purposes" whidi have nothing to do with 
afedaral reserved rights settlement. Indeed, S.3013b unworthy of any consideration given the 

Senator's unilateral glossing over legal farts and fcsues Important to Montana and those which Involve 
serious policy discussions in Congress and the obvious avoidance of dtisen due process. 

Finally, we note thattheSOA hearing on 5. 3013 was not notIceiJ properlyand the citisens of Montana 
affected bythisenmpactwere not invited to provide testimony. Such testimony would have clarified 
this issue forthe SCIA but Instead, the SCLA got a one-sided, "rosy" picture of one of worst Indian water 
settlements to emerge out of Montana and all die western states. 

We urge the SCIA to take no further action on S. 3013 and object to any attempt to get this to the 
Senate floor for a vote, orto pass it on to the House of Representatives, It Is simply Inappropriate, 
untimely, and unconsclorable. 

Sincerely, 



Cathsilne Vandemoerr Ph.D. 

Clair, Montana Land and Water Alliance 
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STEIN & BROCKMANN, PA. 

Attorneys At Law 

JAY-P-ETEIK* _ , , 

JAMESCEROCKMAMN* Febinsty 1,2016 

SETH n. FULLERTON 

QfC<i»HseJ 

KATHEfilKEW. HALL 

• New Mexico Board Certified 
3pecia1IsU iR'W’iifcr Lmv 

SenilDT John Buiasso 

Chainnan, Senate Select Committee on Indian Arfaics 
United Stnles Senate 
Hart Office Building 
Washington, D.C. 

Dear Senator Banasso: 

Ourtirm represents the Montana Land and Water Miance. lam writing regarding the recent water 
setllement compncl reBched between the stale nf Montano, the Confederoled Salish and Knotenoi 
Tribes (CSKT)', and the United States known ns the “CSKT Compact". As you may be aware, 
(he CSfCT Compact attempts to settle the federal reserved water rights claims by the Confedemted 
Salish and Kootenai Tribes of the Flathead (leservalion, We have learned that (he CSKT, and 
perhaps others, are pressing for the introduction and ratiflcotian of l!ie CSKT Compact in this 
session.^ Wo write to express our eancem about and complete oppnsticin to its inliodvclion in 
Congress lliia session. 

The CSKT Compact contains several pravisimis which negatively affect the water rights oflndian 
and non-Indlon iirigatois within the federal Fiailiead Irrigation Project, located within the exterior 
boundaries of the Flathead Indian Reservation, and comprisng some 127.000 acres of urigaled 
land. These provisions include n delegation of administrative oulhority under die "Umtary 
Management Ordinance" from the Stale orMonUma to a politically ^pointed, Tribally-controlled 
“Water Management Boanl” which will govern all aspects of water use. The amount of water 
historically used by irrigators in the Flathead Imigation Project would be reduced to make water 


•The Flathead Indian Reservation ivos esublished by the 1855 Treaty orHeltgaie which was rali/iad by the Senate 
in I8S9, The reserYG lion wits apenad Id settlement in 1909 by Pmaidentlal Fine [amotion. The UtnilKbn acre 
tescrvaliandemogiaiihics esbdilish Ihal45 llaTthe latal land area and SOSioftha Irrigalfoit project lands are ormed 
in ree, and orihc total land area and tOVs of the irri^tlon prcjccl land iroivncd by the Tribe. 

•Ptoceedraiis ofihe Moraona legislalate's Water Policy Ititerint CiiiKltiltec ntcetine January 1 1 and 12,3015, 
Helena, Montana. 
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avoilable fonribal Inslream flows. NewappropriatiorB and changesofuse ofexisting wateriglits 
would beiesliicled. 

The Montana Land and Water Alliance is a coalition of ranners, ranchers, business owners, and 
many others, some with irrigation rights within the Flafliead Irrigation Project wit ose members arc 
adversely afTected by tlie CSICT Compact and its Implementation. We are extremely concerned 
about any premature Congressional review while many issues temiun unresolved. 

Initially, the CSKT Compact is in litigation and therefore not jiet ready for any Congressional 
review. The litigation involves the conslitutionalily of the Montana Legislaturo's 2013 vote 
approving the CSKT Compact. This means that there is no CSKT Compact that is available for 
Congresaonat revdew at this time.^ 

There Is also agnificant concern that the technical studies underljang key provisions of the 
COTnpael— such as the Uansfer ofagricultuml water in a federal irrigation project to instream flows 
'• ate insufi)ci«it to meet the Crtisrla and Procedure^, the federal Data Quality Act, and the 
standards guiding (he quantification of a federal reserved water right. These are described in the 
attached letter sent to Interior Secretary Jewell. 

More importantly, for the Senate Select Committee on Indian AfTaits, the CSKT Compact 
provisions expand the Wiuieis Doctrine, allowing the CSKT to claim more water on the resemtion 
than they are legally entitled to.’ Moreover, it allows the CSKT to claim “aboriginal water rights” 
with a time immemorial priority date, qj " the reservaliati both in and outside of their judiciaily- 
delecmined ceded territory. This eflbrt attempts tometge aTreaty right of access to iislilo a water 
right to sustmn fisiteries. 

Another key component ofttie Compuct is the expansion ofTribal jurisdiction over nandndians 
and state law-based water rights within the exterior boundaries of the Flathead Indian Keservation. 
This is both inappropriate given state jurisdiction, the reservation demogniphlcs and land 
ownership patterns, and higlily significant to oilier Indian reservations and stales. 

The expansion ofthe Wwerj doctrine and Tribal jurisdiction overnon-lndians are important legal 
and policy issues for the federal agencies, Congress and (he states. These issues must be fully 
identified, analyzed, the consequences detemtined, and hearings held before tlie CSKT Compact 
can be considered in or passed by Congress. We request ih^ be done. 

Thaiik you for yuir tsosidetBlioo Id this nuUeri 


^bcerdy, 
Jsy Fjsteui 


^ Tike const flufionality oftlie kgisidlurc's vol^on compact is currcatly in litlgot^on m Montana's 20^ iudiciiil 
Dtsinct {FJBC v. Montana Lake Ceuntyt Poison, MT. Whatever decision fs raade In this court will be 

appealed to the MorIbcb Suprane Courts 

Crilcria and Prccedum for the Parfietpirthm cf the Fedetai Ca\’en\ment m iho Seukment of fndfon Water Rigfns 
ChhiSj Federal TCgislcrVvl, 55 No. Msrdi 12, 19911. Ahosnl^terfotn Chairntan Feb SubeptoAUartHy 
GenanF Nof^erandtnieriot Se<TcjafyJe\relft Febniaiy 2d, 2D15 
^Sac Wfnfcrsv. Unfttd States, lff7 U.S. 
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JAY F. STEIH* 

JAMES C BROCKMANN* 
SETH JL FULLERTON 


February 1,2016 


OfCoitmel 

KATHERINE W. HALL 


HoiyrraUe Sally Jewel * Non Mexico Boerrl Certtfled 

Office of the Swrelaty Spcddlsta in Wjnir Uiv 

Dcpulmcnl of the Interior 
1849 C Street, N.W. 

Washington, DC 20240 
SecietaryJeweII@ios.dai.gnv 


Dear Madame Secrelsty : 

Our ntm rcjiresenls the Montana Land and Water AlIionBe, Inc. (Alliance), regarding the recent 
water settlement reached between the state of MontatiEi, the Confederated Salish and Kootenai 
Tribes (CSKT)', and the United Slates, known as the “CSKT Compact".^ As you may be aware, 
the Conipacl attempts to settle water rights claims by the Cotiftdflraled Salish and Koolnai Tribes 
of the Flathead Reservation. We have leanied that the CSKT and perhaps others are pressing 
decision-makers to introduce and pass the CSKT Compact in this session. We write to express 
our concern about and complete opposition to its introduction to Congress this session. 

The Compact contains several provisions wliicii negatively affect the water rights ofall irrigators 
within the Flalhead Irrigation Prtyect (“FIP”). These include a delegation of adminiatnilive 
authority under tlie Unitary Management Ordinance from the Slate of Montana to a "Water 
Management Board” which wi II govern all aspects of water use. Under the CSKT Compact, the 
amount afwaterhistoHcally used by irrigators in the FIP would be reduced to mnke water available 
&r tribal insticam flows. New appropriations and changes of use of existing water rights would 
be dctcmiincd by the Water Maitugeulenl Boatd. 


r The Flathead IncUan ReaervotliHi was cslabEshcd by the 1 &5S Treaty of Helljailc tvfliclt wasratitted by the Senate 
In I8S9.The ITntlllioh acre reservaiTon demnamphics establish thEK45t^critKlatflt land arcaond FDJtiorthc 
lirigation pmjea lindsnre awned in fee, siidyJSaorthe lixal land tsea and lOtioFthe iirigalina piqject land is 
ownoilt'' the Tribe. 

*Tlie Montana le^'slalure established llie Montana Reserved Water Rights Cotnpacl Cammission in 1975 la 
negolsote (he fettol reserved rights cf federal Indian and noii'lndian tuserva lions os part oflhe MT OcneralSlieam 
AdjtnSeoikm stauiio. Seven leet compacts have been oompleled Includliig with six of die seven Tribes in Montana. 
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Tlic Montana Land and Water Alliance (“Alliance") is a coalition of irrigators, ranches, business 
owners and others, some of whom have Irrigalion rights within the FP and whoso tnombcrs arc 
adversely affected by the CSKT Compact in its implemenlation. 

White Ihe CSKT Compact is not yet final because the stale’s lepslalive approval of the Compact 
is currently in liligation^, we were surprised to iaaro that the Tribes have initiated an intensive 
ePort to accelcraie the CSKT Compact aK>roval by federal agencies and seek administration 
support and concunent Congressional approval of Ihe CSKT Compact before or during the 2016 
sesaonofCongrcsa/ This letter asserts that Ihehasty approval oflhis Compact is premature given 
its substantive legal and technical flaws as well as ils broad implications for slate law-based and 
federal reserved v/utcr rights in western slates. 

In the last several years, the Alliance has been actively involved in the analysis of the Compact 
and the public, lepslative, and local deoiawi-maker levels. The purpose of this effort was to both 
educate the public about the substantive impacts of the Compact and to participate in providing 
vita] expertise and intbrniadon to the Montana le^slaturc for their delibcmliuns. Many of the 
issues idenlified in the CSKT Compact require resolution at the federal level. In that regard, it 
has been my client’s expectation that before the CSKT compact was submitted to and discussed 
in Congress , it would undergo at least tire substantive inlerdepartmerUal and lutenigcncy review 
required by Ihe federal Crr/mornKfiVnecr/irrus’ and tlic certification and analysis required by the 
HouseCommittee on Natural Kesources.* Accordingly we submit the following analysis in support 
of our assertion and request yourallentlon to this matter. 

I. The CSKT Compact is not Final in Montana due (o On-goIng Litigation 

As a first principle, the CSKT Compacl is not yet ready for federal review. Altlicugh the Compact 
passed in the 2015 legislative session in Montano, its status is uncertain as a result of current 
liligatirm challenging the coRSlilulionatity of die legislature's vole.^ At issue is whether the 
legislature needed a 2/3 or super majority vote to pass the Compact as a result of an immunity 
provision in the CSKT Cranpacl. * 


^Theconstilulionality ofllie legislature's 201 5 vole passing the coinpacl is currently In ttiTgnlkm Ir Montana's 20* 
Judlcinl District (Ft/OC v. Monfona DV-^t5-?3) with tiiml nrgutneats sebuduted fur mid-March 2016. 

^Proceedings prilte Monlana Jegbbitirre Wntcr Policy Interim Cometitiee nteering ortanuary tl and 12 2010, 
Hdeno, MT. 

* Cfiterta turd Frou^nresfor the Fartle^atlmt of the Federat Covertrateitt hi the Scvtenietn of Ittdian fFatcr Ih'ghls 
C/antn, Fcdcrtil Register VoL 55, Ko.dS, March 12, 1990, 

^ Letter Oort Chalmtan RobBidirtp to AltorrteyGenenil Hoideraed InIciiorSecteltuy Jewell, February 20, 2015. 

’ Flathead Joint BaordqfConlrol K Slats of klaitMa, DV-15-73. 

• Article It Seedoa 18 of Ihe Montana Consliluliwr stales Stele Srr^eer la Suit. The state, eorirtrAt, ehhtt, laimii 
aa oil alher loool gaveemiailel entities shell Iiaie m bmwmfyfrom sole for h jury to a person or properly, except 
asmoyitspeelfically provided bylaiv by a Vi uHo tf eaeh house of the Itgislatm. A provision of the enmpnite 
piavidestliestDte anexttupu’on liomfie immunity waiver for “etuis, damages, and attorneys fees" end neltlira- 
house of the Icglslatute achieved 0 2/3 vole. Allhough Ihcletvsuit is not nhaut the Compel Itself, the Itiiguion 



52 


•‘/1U/andi¥Mm/he Itnitls qfan Mian reservation mdsr iltejurlstiiction of the Untied 
Siales govavmcn! 

While we are aware lhal Ihe CSKT Compaci’s definilion of the Flathead Indian Reservation uses 
criminal jurisdiction (18 U.S.CA 1151 (2013)), this definition nolonly contrasts with Montana’s, 
bm when used in tire conicKl of the first two recitals, clearly lays the foundation for Tribal 
jurisdiction over non-Indians and state law-based water tig his, 

The fust two recitals, plus the definilion of the reservation, fonn the ibundation for the assertion 
ofowneishtp and control over the federal irrigation project water rights,''’ die failure to quantify 
the amount of water necessary to fulfill the purposes of the reservation and instead claim all the 
surface and ground water on (he reservation including slate low-based water rights, and the off* 
nacrvalionclaimsfor water tighls to support a treaty right of access to take fish. None of these 
compact elements ore anywhere near the concept of setliing the federal reserved rights of an Indian 
Tribe in a McCanan Amendment proceeding. 

4. The Federal Data Quality Act (P.L. 1 05-554 §51 5} is Applicable to the CSKT Compact 

The provisions of the Data Quality Aet (P.L. 1 05-554 §515) apply to Ihednla used to support major 
agency actions that involve substantive changes To federal projects or a cl ions that rely on Ihe 
collection and use of sdetilific infonnation to support those actions. In the CSKT Compact, the 
Bureau of Reclamation, Bureau of Indian Affairs (BIA), and the U.S. Fish and Wildlire Service 
have the burden of assuring that the scientific information backs up Uie policy decisions regarding 
the support for components of this compaol. This is especially irnportiml wlien a federal action, 
such as the approval of the CSKT Compact, is likely to have local impacts to Hie local economy 
equal to or greater than $ 100 million doliars. 

Of the many issues in the CSKT Compact related to the requirements ofthcData Quolity Act, one 
parllcuiar concern is the Compact’s effect on the federal FP. The federal government reserved or 
appropriated water to serve the Project’s Indian alio lees and non-Indian settlers, and recognized 
its need for and ohligation to ensure the successful development of the reservation’s irrigable 


The Triial gallons iflUiutiaaa. a /{endbaoi/ir Lcslslators, Committee on Mim AITsin, Maieh ISitS, revised 

201J. 

“ Atikte III C. I (a) ‘'Ftattiead Indian Inisalion Prqiect. The Tribes have (tie risht W W’nler that is supplied lo tie 
Plalbead Indbn Irrigation Project to be used for such puqjnses in such votvmcs snd ilnw rates and fnicnstlch 
sources of supply as idendtled in the ahstnets orwalerriphl auaclicd horelo as Appendix A 5 , The FtlP wilt serve 
up 10 but not mere thaa tSS.OOOaiaes." 

'* Qllndeau, 2012. Uw £lnsireli>ip!ied Pb/er Rlglil for Fish; Do QjfresetvoUm Ittslream ll’oler Righis £tut lo 
Support fmlianTreoli’Fislihts Fights? 4S RJAHD L. IIEVIEW S13 (2(1I2J. 
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acreage,'^ In 1924 non-Indian settleis owned 80% of the Projsel land; in 2016 non-Indian 
ownership of90% of PiqecI land. 

Although Ihe Project water right is held by the federal govenmient in trust for ail users in tlie FiP, 
at)d the individual water users hold a beneficial inleresl, the CStCT Compact transfers the hare 
legal title of all of the project water to the United Stales to be held in trust for the CSKT alone. 
Then the Compact permits the CSKT to transfersignllicant amounts of irrigation waterloinsireain 
flow. 

Our review of the data and models used to reduce intgation water use and convert the mmuinder 
to instream flow reveals the complete inadequacy of the modeling effort and of the Bureau of 
Indian Affairs in both supervising and correcting these errors.*’ The U.S. Fish and Wildlife Service 
did not contribute arty analysis to or review of these instream flow determinations in the CSKT 
Compact. 

Thus, the BIA has not met arty requirements of its own guidelines under the Datn Quality Act for 
the thorough vetting of the CSKT CompacL** We suggest that Ihe BIA's data for this component 
of the compact is deficient. Instead, the CSKT Compact permits these data and modeling 
inatiequactes to be “buitL into” ihe ''final” compact In the Ibrm of an “Adaptive Managmncnl Plan,” 
This is unheard of in the context of a Rnal water settlement. 

5. The Federal Government Cannot Require a Stale to Violate its Own Constitution to Meet 
a Federal Obligation in an Indian Water Sctllcment 

Certain provisions of the CSKT Cmnpacl i^uire the slate to violate its own constitution witlt 
re^ject to water administration, the due process rights of its citizens, and unconstitutional takings 
without Gornpensadon. We assert that these violations were and are unnecessary for a settlement 
of the reserved water rights of the Tribes, and must be remedied before the CSKT Compact is 
ready for Congressionrd consideration. 

For example, the Compact requires lhal the state give up its oonstitut i onal ly-derived admi nistiative 
authority over its citizens and slate-based water rights*’, requiring the creation of a local law which 
treats citizens living on the reservalion differently than every other citizen in Montana. The 
Montana constitution prohibits the le^slalure &om creating such a lasv”. The creation of this 
local law simultontmusly expands Trihoi juiisiliclion over non-Indians which is inconsistent with 


J930, Scatterjood Repon. 

t’PrucecdfDga afthe Water Policy Inierftn Comminec, CSKT Compaci Tectuitcal Review Team, May-August, 
2014. 

Bureau orindian AfTaiis 10 lAM l-d, Indian Affairs Manual irnplenrenlins directives r^flhe DataQimli^ Acl anti 
UieossockKtsJ O.MB Guidelines (67 FR WSd-SdW; anrJ Peer Review SulltaInCrO F[IZ664J, 

Sec LenertoAiton?^ Cencrul Fox, NDVcmtier 6, 2014, cegardfng rhe Crxnpact ware: admluirtrarjoir fHajt and 
Anicle IX oftTie Mcxitarei Cortrlltution, 

hhmotatidum to \hiUatfa Sttrule Ptcsidetrt and Spealcer of the House on Comthutiofiut Flohlfons to' Conipoct 
Ajfiffearlon, April 6, 2015, by MLWA Attorney Richard A. Simms. 
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federal and slate law. Finally, the afore mcntiDned iransfer of the bare legal title of the irrigation 
water tight to the Tribes, and oll>cr Tribal claims on and off reservation, deprive citizens oftheir 
rights to receive a fair adjudication oftheir historic water rights in the Montana General Stream 
Adjudication. 

We assert that these and the many remaining constitutional violations of Ur CSKT Compact could 
have bccnavoidedhadthe Criteria and Procedures beenusedioiesolveafedanilteservcd rights 
issues. It would be an unfortunate error to pul the CSKT Compact forward before Congress at Ibis 
lime. 

This letter review of the CSKT Compact, white lengthy, touches only on u few of the most 
important issues that idenliliabty need considerable federal agency rev lew before the Compact can 
even be considered for inlroduclinn to Congress. 

Given that the CSKT Compact is not yet final because it is in litigation, tlie exirawdi nary scope of 
this unique Indian water selliement, and the oonsiderabie problems iha! ore outstanding, we 
respcclfuHy rdlerate our request to hall any rushed review and approval or introduction of the 
CSKT Compact into Congress during 20 Id, 

Thank you for your consideration in this mailer. 


Sincerely, 
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Montana Land and Water Alliance 
Poison, Montana 59860 


June 10, 2016 


Senator Jon Tester 

311 Hart Senate Office Building 

Washlngtan. DC 20510-Z604 

Subject! Submittaf of Confederated Salish and Kootenai JCSKT) Compactto 
Senate 

Dear Senator Tester 

The recent press announcement regarding yourlntroductlon of the CSKT Compactto the 
United StatesSenate comes as a complete surprise and with great disappointment. Your action 
is especially troubling ance we are still awaiting a response to our February correspondence to 
you on this subject through our attorneys, Stein and Bmcfcmann P.c..’ We write to adulse you 
again of our concerns, 

it is common knowledge that the constitutionality of the Montono legislature's vote on the 
CSKT Compact Is currently in litigation {FJBCv. Montana, DV-lS-73], and whatever the decision 
is in this case, the Issue mill be tied up in the Montana Supreme Court long afterwards. Beyond 
this Instant constitutional Issue, there are several other viclatfons of the Montane Constitution 
in the Compact that will be litigated. In other words, the real CSKT Compact that you 
prematu rely submitted to the Senate has not made it out of Montana yet. 

The Montana Land and Water Alliance apprised you of this litigation and other serious 
problems with the compact through our attorneys on February 1, 2016. Our letter followed 
another communication that had been sent to you by more than a dozen Montana state 
legislators in late January. Both letters apprised you of the on-going litigation and the 
likelihood that any dedston would be appealed to the Montana Supreme Court, 

Importantly, the constitutional Issue at hand In court is a stole Issue that cannot be resolved at 
the federal level. Thus asking the United States Senate to resolve fund amenta Lis sues that 
already have a venue in state court and which must be resolved there Is Inappropriate. 


‘tetlur from lay stein. Esq. tu Senator Ian Tester on befialf of llie Montana Land and Water Alliance, February 1, 
2016. 
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Your approach to rasotvlng these difficult and important state issues, and to work around on- 
going critical litigation, was to completely rewrite the CSKT Compact which does not address 
anyofthe problematic issues at hand in Montana. In doing so you have exacerbated the 
existing problems with the or^nal CSKT Compact which already rewrites the history of 
agricultural development In western Montana, federal-state relations, federal-Trlba! relations, 
and theTreaty of Kellgate. The rewrite added a required reinterpretation of the 1837 General 
Allotment Act 

The Montana-based CSKT Compact and your rewrite both simply dismiss, without explanation, 
the 1802 Reclamab'on Act, 1504 Flathead Allotment Act (FAA), and 180B Amendment to the 
FAA, 1520 Federal PowerAct, 1934 Indian Reorganiiation Act, the Winters Dactrias, and 
numerous federal contracts with irrigation districts existing since 1926. Ail of these 
Congressional acts continue to apply to the lands and waters within the exterior boundaries of 
the Flathead Reservation. 

Both the existing Compact and your rewrite in S. 3D13 undermine existing legal processes. 
Including the on-goIng proceedings with the Federal Energy Regulatory Commission (FERC|, the 
ongoing legal actions, and the Mlnth Circuit Court of Appeals negotiations regarding the transfer 
of the operation and maintenance ofthe Flathead Irrigation Projedto the landowners within 
the project as stipulated by the 1903 Act, 

Wc urge you to withdraws. 3013 on grounds that it is not the Compact that was developed by 
the Montana State legislature. The major state constitutional issues In litigation on the 
compact at this time cannot be "tweaked ", resolved, rewritten, or considered by Congress until 
resolved in Montana. 

We await your timely response. 

Sincerely, 



Catherine Vandemoer, Ph.D, 

char, Montana land and Water Alliance 

Poison, Montana 
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TO; Senator John Barrasso, Chair, and 

All Members of tlie Senate Committee on Indian Affairs 

And, 

Chairman Don Young, and All Members of: 

Indian Insular and Alaska Native Affairs Subcommittee 

FROM: Elaine D. Willman. MPA 

Flathead Indian Reservation, Ronan, WIT 

DATE: July 14, 2016 

RE: S. 3Q13 — Confederated Sallsh-Kooienai Tribes (CSKT) Water Rights Compact 

Introduction . As background for the comments provided below, please know that I have lived 
on three separate reservations for the past 26 years (Yakama, Oneida of Wisconsin, and 
Flatiiead). Further I have been an active researcher of federal Indian policy, and am the author 
of two books on the aforesaid policies; Going to Plsces...the WsmantUng of the Unitecf States of 
America fMay 2005); and Slumbering Thunder.., a primer for confronting the spread of frllw//sni 
overwheiming America (March 2016). 

I moved to the Flathead Indian Reservation to assist tribal and non-tribal landovtners, farmers 
and ranchers with the foreboding consequences of a Proposed CSKT Water Settlement 
Compact, approved bythe Montana State Legislature on April 11, 2015. 

As a result of CSKT Water Compact approval by federal, state and tribal officials, 30,000 
Montana resdents, both tribal and non-trlbal, have no government as advocate for their 
Constitutional Rights, civil, property or svater rights. The small CSKT tribal government now has 
10054 control over all water and povver emanating from the former Kerr Dam, rivers and 
streams, all land and residential access to water, and all access to electric poiver. Residents of 
the Flathead Indian Reservation are now at the mercy of a tribal government that has no duty 
to TS% of the reservation population, for livelihood on their lands and businesses; this 
condition wilt be locked in perpetuity. If the State Legislators' Proposed CSKT Water Settlement 
Compact, and/or S. 3013 Is ratified. 

In addition to total control of water and power, the CSKT Compact provides for no cap on rate- 
setting for water and power, nor review by federal entitles or the State Public Services 
Commission. 
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Request. This writer requests that the Senate Committee on indlan Affairs and the Indian 
Insular and Alaska Native Affairs Subcommittee of the House Natural Resources Committee 
take no further action on S. 3013 until the following consequences of S. 3Q13 are invastigatcd 
and resolved: 


Issue No. 1. Dub Process and Procedure . The CSKT Compact passed by the Montana 
Legislature has been mordinately and dramatically expanded by S. 3013 beyond vrhat the State 
Legislature actually approved on April 11, 2015, without the review or approval of the Montana 
Legislature. May a federal senator bypass, expand and override decisions made by a State 
Legislature without State legislative consent? And If such is legal, is such imbalance of 
separation of power remotely ethical? S, 3013 controls and pre-empts the Montana 
legislature's Proposed CSKT Water Settlement Agreement 

Issue No. 2. U.S. & Montana State Constitutions. Both the State approved Compact and S, 
3013 entirely violate the U.S. Constitution and Montano's State Constitution. The Compact 
violates the l” 3* and 10“^ Amendment of the U.S. Constitution. Tlie Compact violates 
numerous indtvldual rights of Montana citizens as identified in Article II of Montana's 
Constitution and Section 3 of Article IX of the Montana Constitution, to wit: 

"A)! exlrt/nj rights to the use of any waters for any useful or beneficial purpose are 
hereby recognized and confirmed. (1972} 

"All surface, underground, flood and atmojpfter/c woters within the boundaries of the 
sfote ore the property of fhe state for the use of Its people are subject to appropriation 
for beneficial uses as provided by law." {1972} 

i»-ue_No..3. Judicial Rulings. In a June 13, 2013 unanimous decision, the U.S. Supreme Court 
ruled In Tarrant u. Herrmonn: 

’TThe sovereign States possess an absolute right to ail their navigable waters and the 
soils under them for their own common use...So, for example, a court deciding a 
question of title to a bed of navigable water within a State's boundary must begin with a 
strong presumption against defeat of a State's title." 

The Governor and Attorney General of the State of Montana are fully aware but have declined 
to acknowledge Tarrant v. Herrmann and have sacrificed Montana navigable state waters In U 
counties of Western Montana, affecting 20% of Montana's land and 30% {350,000) of Mnntana 
citizens. 

likewise, by signing the Compact, Governor Bullock has confiscated individual Montana 
citizen’s "consent to he governed by a tribal government" as ruled in the U.S. Supreme Court in 
Montana v, LI,S, (1980) which provides that non-tribal persons will not be governed by tribal 
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governments absent their Individual consent. The Executive and Legislative Branches oF the 
State of Montana have entirely walked away from their responsibilities to protect and serve 
Montana citizens, tribal and non-tribai, within the Flathead Indian Reservation. 

Issue No. 4. Violations of the General Allotment fPawesI Act and Homestead Act. When 
settling the West and opening up Indian Reservations, Congress provided in perpetuity that 
each land patent issued under the above Acts, Viihether to tribal or non-tribal persons, was 
guaranteed a water right permanently attached to the patent. Settling the West and opening 
the reservations could not happen unless water was guaranteed by Congress to each patent 
Issued. The water rights attached by Congress to individual land patents have been 
confiscated by the Federal, State and Tribal governments, and Incorporated Into the CSKT 
Water Compact. Landowners subject to the CSICT Water Compact had significant liens placed 
against their properties for purpose of constructing the Kerr Dam and a federal Irrigation 
project in the early 1900s. Liens were long-ago paid off, from revenue generated by the dam, 
and later by tax assessments for irrigation project operations, but landovrners have never ever 
been reimbursed, nor have their properties been cleared of these liens. Private property water 
rights have attached to the lands have been literally stolen, while liens permanently exist on the 
albtted and homestead parcels within the Flathead Reservation. The CSKf Water Compact 
would render this condition permanent 

Issue No. 5. Federal and Tribal Sovereign Immunity. Tfie CSKT Water Compact as passed by 
Montana Legislature on April 11, 2015 contained a waiver of tribal sovereign immunity. S. 3013 
Is silent as to tribal sovereign immunity but S. 3013 provides that where there Is inconsistency 
between the Legislature's Connpact, and Senator Tester’s inflated version of the CSKT Water 
Settlement Compact, that the Act contained in S, 3013 controls. The end result Is that S. 3013 
holds the United States enb'rely harmless from al] administrative accountability, use of funds 
and project impacts, while also [by intentional omission} ellmlnotlng the CSKT tribal waiver of 
sovereign immunity approved by the Montana legislature. By entirely locking out due process 
of affected landowners, there is no recourse when further harm occurs to landowners and 
residents other than a small appointed Compact management organization heavily seated and 
controlled by the tribes. 

Issue Wo. E. Watlonal Environmental Policy Act IMEPAI and State Environmental Pallev Art. 
Prior to passage of the CSIfT Water Compact by the Montana State Legislature on April 11, 
2015, absolutely no environmental Impact analysis was conducted by the federal, state or tribal 
governments for a project that will physically disturb and impact thousands of acres of land 
within the Flathead Indian Reservation, Senate Bill 3013 affirms compliance with the Kational 
Environmental Act, and in the very next sentence, exempts S. 3D13 from NEPA compliance with 
the following statement: 

The execut/on c/the Compoci by the Secretary under this section shall nor constitute o 

major Federal action for purposes of the National En'jlranmental Policy Act oflSSS." 
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To state that the CSKT Water Settlement Compact [S. 3013) does not constitute "a major 
federal action” Is dislngenu ous at best, and patently false. 

Issue No. 7. The Helleate Treaty of 1855 and the CSKT Constitution under the Indian 
BeorjajiHfotn-dBA) Act of 1934. The foundational framework assorting tnbal water rights Is 
based upon the Hellgate Treaty of 18SS. This treaty executed by Territorial Governor Isaac 
Stevens provided benefiM use om# oceupaney only of a bounded reservation. Treaty 
reservation land was owned and governed by the United States and Bureau of Indian Affairs. 
Tribal leaders nor tribal members had any junsdictional authority or ownership nf the land, or 
the water within that reservation under the Treaty of 1855. To claim In 2016 that the Heilgate 
Tfeaty provided tribal govern ment "ownership" or jurisdiction of the land or water when the 
Treaty only affirmed "the right to fish," is remarkable revisionist history. 

Additionally, the Confederated Salish-Kootenai Tribe vvas the very first to be "federally 
recognized" as a governing entity under the Indian Reorganization Act (IRA) of 1S34. The IRA Is 
the Instrument that converted "beneficial use and occupancy" to governing and Jurisdictional 
authority over Indian trust lands within reservation boundaries. Tribal governments were 
required to take a majority vote of adult, enrolled members to either remain a 'Treaty" tribe, 
or become an iRA tribe, but not both. The tribe's IRA constitution granted in 1936 supersedes 
its Hellgate Treaty of 1855. 

The CSKT Water Settlement Compact as passed by the State Legislature and in S. 3013, claim 
the Hellgate Treaty, ratherthan the tribe's official governing instrument, its IRA Constitution, as 
authority for the Water Compact. The tribe's constitution is given almost no mention In either 
vemlon of the Water Compact This Is a result of two goals: 1) The tribe wants to claim 1S55 as 
Its date of superior water rights: and 2) The Tribe's Constitution gives it absolutely no authority 
to govern non-tribal persons or properties. 

Issue No. 8. Pre-Compact Ratification Activities. As a resident on the Flathead Indian 
Reservation 1 was made aware shortly after State Legislative approval of the CSKT Water 
Compact of examples of "pre-implementation" taeb'esof the CSKT Tribe. The tribe shut off the 
water to stock ponds for a land owner's large her d of cattle, forcing the landowner to relocate 
his cattle to someone else's land. Upon relocating the cattle, the tribe turned his stock water 
back on. In another example, one of my neighbors had two hundred acres of peas coming to 
peak in a historic heat wave (104+ degrees) at the end of June/first of July last year. His entire 
crop was scorched. After the crop was lost, the tribe turned the irrigation water back on. There 
are numerous similar experiences that landowners endured last year, at a significant financial 
loss. Unauthorized "P re -Imp lamentation" activities of the proposed CSKT Water Compact (S. 
3013) have been ongoing since initial approval by the Montana legislature on April 11, 2015. 

Conclusion. The Flathead Indian Reservation includes ai! or portions of three counties, 11 
towns and 30,000 residents. The majority population {75-80K) Is non-tribal, and the greater 
land base within this reservation is equally non-tribal— land paying taxes to a State that no 
longer serves them. 

Citizens either have federal and state constitutional protections, or they do not. Federal, state 
and tribal governments either follow the rule of law, federal and state regulations, or they do 
not. Senate Bill 3013 has not followed the rule of law or traditional environmental impact 
regulations. The ertd r^ult is that the Executive and Legislative branches of the State of 
Montana, and fts federal Senator, Jon Tester, no longer acknowledge an oath to serve and 
protect the Montana residents, both tribal and non-tribal, within the Flathead Indian 
Reservation. 

S. 3013 must be rejected outright 
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JulylB, 2D16 

Testimony from Montana State Representative Dan Salomon 
U^. Senate Committee on Indian Affairs 
Washington D.C. 

RegatdingS. 3013 

ChairmanBarrassoandViccChalrmanTestcr, Uiankyouforthisopportunttytosutimltwiitten 
testimony. I represent House □i5trlct#93vrhlch encompasses the Flathead Indian Reservation. I served 
on the Montana Reserved Water Rights Compart Commission as the Republican member from the 
Montana House of Representa lives. ! am also a farmer with SEO irrigated acres served by the Flathead 
Indian Irrigation Project. 

The CSKT water compact has many significant bene^ts for the people of Montana. 

It will permanently resolve the Federal Reserve Water Rights that the CSKT tribes were granted with 
the signing of the Heltgate Treaty. The negotiation process was extensive and brought many ideas which 
will help ail the parties Involved move forward, provide certainty foreveryonewRh water rights without 
the very lengthy and expensive litigation that Is certain to follow without an agreement. 

The Compact allows forthe FIIF to have historic water sup ply with an opportunity to utilize more 
water as efftdendes within the project are realized. The economic driver of the Mission Valley and the 
Flathead Indian Reservation Is agilculture. The shared shortage and adaptive management agreements 
in the compact allow for the ability to serve the irrigation community while meeting the instream flow 
demands needed for healthy fisheries. 

The 90,000 acre feet of new Com pact water will a [low for continued growth, both population wise 
and ecorromicaliy, forthe state of Montana for many decades. 

The negotiationaflhetribesoffreservattonReservedWaterflightswillallowtheadjudlcationof 
many of the water basins in Montana to continue to be processed without delay. If the Tribes claims are 
activated due to failure of the compact, a signiRoant number of those water basins will have to be rc- 
adjudlcated. This villi be assnificant expense to the state of Montana for continuation of its Water 
Cuuit and the Individual water right holders if they wish to object to the Tribes claims. 

A primary goal of the Reserved Water nights Compart Cemmlsslon was to protect the existing water 
righlsof Montana water rights holders. The negotiation process alicAved for this to happen. 

Thankyou forthe opporttinity to cororaent. Ivvould be happy to answer any questions that arise. 
Sincerely, 

Hepresantatlve Dan Salomon 
District 1193 
42470 Salomon Road 
Ronan, Montana 59864 
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OtiyD.KnKgct 

FblBpB.Mitc^E 


Flathead County 

Board of Commissioners 
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The Hoiioiable John Bamuso July 1 2016 

The Honorable Jon Tester 
Senate Committee on Indian Aflwns 
U. S. Senate 

838 Hart Office BiriWing 
Washington, D.C. 20510 

RE; S.3013 

Dear SeontDr Banasso and Senator Tester: 


Thanlc you fbr the opportunity to conimrait on S, 3013, wHch provides for Concessional 
nlificaliDii and ImpleaiMitafion of the CSKT w^er rights compact. This Compact was the last 
one to be negotiate in Montana, Sigtuficantly, the other six compacts do not grant ofF- 
nservatitin water ri^ts. The proposed tSKT Compact for the first time ever pants off- 
reservation water rights te a. tribe, which is anew of water ri^t that would set a precedent 

for other tribes Ihrou^ut the nation, Tberefbre, we stron^y object to gtnntiitg off-reservation 
water li^ts to the CSKT. 

The CSKT tiihe claims to have water rights that cover nearly half of the State of Mtmtana and 
that they are willing to give up many of those dahns with the passage of the compact Of course 
they would be willing to give up claims in other areas of the State, because the water is not easily 
deliverable to them in most o f those areas. But because the water that flows ttuougli Flathead 
County is deliverable without them doing anything, then they have put the miyarity of the burden 
on Flathead Coun^to satisfy the water rights claimed elsewhere in the Slate. 

This compact is an agreement that has no expiration or renegotlatiiig date We don’t believe that 
anyone should enter inlo any agreement that is Forever. 

A water faoUliog pi ant is going tluou^ the permitting process wdth the State of Montana on the 
east ade of Flathead County. I'm enclosing the Obj'e^n to the Application filed by fiio CSKT. 
Thdr objection was based on legal availability and adverse efiect. I'm also attBching Exhibit A 
and B wMch they provided as doenmentation witti dinr edtjeefion. The Compact has not been 
ratified yet We are also enclosing Appmd ix 1 8 dated J anuaiy 28, 20 1 5, General Abstract, for 
lefeienoe. 

Our hope is that the Compact can be revised to identify and protect the CSKTa reserved water 
li^ita on the reservation and also protect the water rights of the dtizens of Flathead Counfy off 
the reservation. If the CSKT Compact is not revised, we urge you to vote "no" on S, 3013. 


Sincerely, 

BOARD OF COMMISSIONERS 
FLATHEAD COUNTY, MONTANA , 



Paiwla J, Hd^ui^ ChairmM 


Philip a. Mitehell, Member 

OKXiaad 

Gary D. Krueger, Member 
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June 27, 2010 


The Honorable John Barrasso Chairman 
The Honorable Jon Tester Vice Chairman 


David C. Kohctts 
AasDclatB San era/ Managar 
Wat&r Raeeurtas 

Senate Committee on Indian Affairs 
Washington, DC 20S10 


□ear Chairman Barrasso and Vice Chairman Tester; 

I am writing to you on behalf of the Salt River Project (“SRP"), in support of S. 
2959, a hill to amend ihe While Mountain ^^che Tribe Water Rights Quantification Act 
of 2010, (Pub.L 111-291; Title III, 124 Slat. 3084, 3073 (2010)] to darify Ihe use of 
amounts In the White Mountain Apache Tribe Settlement Fund, SRP was one of the first 
five federal reclamation projects authorized by the Secretary of Interior in 1903. Today, 
SRP is a multi-purpose federal reclamation project operated by the Salt River Vafiey 
Water Users’ Association and the Salt River Project Agricultural Improvement and 
Power District under a 1917 contract with the United States. SRP is the largest water 
suppler for the Phoenix metropolitan area and power to more than a million electric 
customers in Central Arizona. 

Much of the surface water supply delivered by SRP to its water users In the 
Phoenix metropolitan area originates in the White Mountains in eastern Arizona, which 
is also the aboriginal homeiand of toe White Mountain Apache Tribe fWMAr'). In 2010, 
after decades of litigation and several years of negotiations, the WMAT, SRP and other 
interested parties, including toe United Slates, resolved the WMATs competing claims 
to water from the Sait River and its tributaries for its reservation. The center piece of the 
WMAT Quantificatton Agreement and settiement ieglslation involved the construcfion of 
Miner Flat Dam on the WMAT reservation, together with a water treatment plant and 
pipeline to deliver potable water to several communities across the reservation. Without 
this project, those communities v/il[ continue to suffer wafer shortages in the summer, 
requiring the hauling of water for community distribution, as well as poor quality water 
from nearby streams, when they do ftow, contaminated by a variety of naturally 
occurring constituents. 

During the technical work in designing the dam, the Tribe's consulting engineers 
discovered potential seepage and stability issues associated with the dam site that had 
not been previously known. The Act's authorizations for this project are sufficient to 
address any additional construction crjsts that may be necessary to address these 
geologic issues, but the Interior Department has indicated that it ia not absolutely clear 
from its perspective that the WMAT Settlement Fund authorized by Section 312(b)(2) of 
the Act Is worded broadly enough to permit its usage for these expenditures. It was the 
belief of all of the settlement parties, perhaps other titan by the United States, at the 
time the settlement legislation was enacted into law that this Fund could be used Tn 
case toere were any unforeseen construction cost overruns. However, in order to 
resolve this uncertainly with the Interior Department over the usage of the already 
authorized Fund for this purpose. It is necessary to clarify the language to ensure that 
the Fund can be used for these construction cost overrun purposes. 

The importance of completing this important water rights settlement to water 
users in Central Arizona and to the WMAT and its people cannot be overstated. This 
daritying legislation would resolve this interpretive difference of the Fund's purposes 
and would permit this project to move forward to timely completion. We urge the 
Committee to act favorably on this bill. 


Sincerely, 



David C. Robi 
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LAKE COUNTY, A POLITICAL SUBDTVISrON OF THE STATE OF MONTANA, 
SUBMITS THESE TNITIAL COMMENTS ON S. 3013. THE “SALISH AND KOOTENAI 
WATER RIGHTS SETTLEMENT ACT OF 2016” These issues are agnificant and more detail 
can be provided subsequent hereto. 

Initially, Section 2, paragraph (1), oapage2, please add Section (C) the benefit of the residents 
ofthe State of Montana andtiic Flathead Reservation and Mcmity that arc Tribal and non-Tribal 
members. 

Second, Section 3, paragraph 5, part B Inclusions, should be corrected to clarify if or what 
amendment or amendments to the compact or attachments wtnild be included and wliat 
“executed in accordance with this Act" means or involves. 

Third, Section 3 paragraph 10, poragraph (B), 1 includes “any other facility of tiic Flathead 
Irrigation Project,” without a definition of whet is included in a “facility”, and without an 
indication, of ownership or control of any such “facility”. Clanfioation would help this 
paragrr^h, as this county owns some facilities like bridges and culverts. 

Further, Section 3, 10, B ii includes “any other physical tangible object used in the management 
and operation ofthe Flatheod Irtigation Project”. No discussion of who owns, maintains, or 
operates those “objects" is made, nnd “object” may or not be part ofthe Project. Examples may 
include bridges or culverts owned and/or installed by private persons, the railroad, and operated 
by the Project but not owned by or repaired or maintained historically by the Project. 

Fourth, Section 3, paragraph 2 defines “Allottee” to limit the definition to be only owners with 
trast lands. This definition when utQized in the act, section 5 paragraph (a) limits the benefit to 
only trust land acreage and excludes persons who own historic allotment parcels that are Tribal 
or non-TYlhai members witii Joiida not Iti tnisL This limits the benefit of Section 5, (a) to only 
trust lands parties and therefore the definition and intent paragraph deny all other persons equal 
protection or benefits from the act A revised or functional definition providing benefits for aU 
allotment or historic allotment holders would perhaps mitigate this problem. 

Fifth, Section 4, {a) Ratification, (1) provides that the compact is authorized, ratified and 
ccnfiiDted “Except as modified by this Act.” We are unclear how or if the Act can modify the 
compact hut not ratify the same modifications, and also not ratify portions of the compact in 
conflict with the Act. Clarification of what modifications occur with the Act and what conflicts 
exist would help the county and citizens better evaluate the Act itself. 

Sixth, Section 5 page 9 could be amended to reflect that the Act seeks similar benefits for all 
persons affected by the Compact, not only allottee’s. 
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Seventh, Section 5 part (b), (3) provides that the Act and not the compact prevails. This does not 
reflect the nature of the Compect as it was a negotiated contract between the Tribes and State of 
Montana, not a Federal statute. In the spirit of compromise and working cooperativeiy it would 
seem that reversing this innguage would be appropriate. 

Ei^th, Section 5, part d 1 , 2, and 3, should be amended to reflect the terms of the compact and 
should provide access to the Tribal Water Right for all allotment parcels, regardless of ownership 
or trust status of this rime. Further, the 3 section could reflect tliat “all reservation irrigatora, not 
only allottees, should he entitled to a just and equitable allocation of irrigation water’'. 

Ninth, Section 5 part (d) provides authority to protect only allottees. Broader authority to protect 
other users, with valid claims, or other amenities would seem more appropriate, as it provides tlie 
benefit and a remedy to all citizens aSbeted. 

Tenth, Section 6 , paragraph (a) provides the water as measured at the Hungry Horse Dam. Our 
question is simply is that going into or coming out of the structure? Cl aiifi cation would help 
with this long term question. 

Eleventh, Section 5, paragraph (c) (2)D is unclear as to if the storage rights are pro-rata or 
absolute or adjusted otherwise. As tins may iinpact the levels of Flatiiead Lake and irrigation 
water availability, clarity would be helpfiil as to the amounts. 

Twelfth, Section? paragraph (a) provides the commission with autiiority to regulate 
hydroelectric power within the reservation. Paragraph (b) is unclear as it notes ihe Tribes’ right 
is exclusive to develop and market any hydro project on bodies of water within the reservation. 

If off body of water hydro -generation is acceptable for other entities or persons, that should be 
made clear. This would be consistent wdth national energy policy to encourage alternate energy 
production without limit as to Tribal only. 

Thirteenth, Section 7, paragraph “d” limits the ability of other users to profit from a project. For 
example, if per paragraph "iTlB a generator is in a Bureau Rec Irrigation facility that is funded 
and mitintoined by irrigators, it seems feirthat the irrigators slimild be entitled to a portion of Ihe 
revenue generated. This is based upon the fact that they pay repair, operation and maintenance 
on the fecility. Amending parts d, e, and f of that part of paragraph (d) of Section (7) would 
seem much more equitable to all involved. 

Founeeath, Section 8,”a" 1 identifies in general rehabilitation work to be carried out by the 
Secretary through the Commission. Tire Bureau of Reclamation is identified as the “Lead 
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Agency" in Section S (a} 5, but no language regandii® coop stating agencies or local 
governments like Luke County is tnnile. This is significant as parts of tke system arc owned hy 
individuals and by this coun^ or local entities like cities or towns, who should be consulted and 
who should be provided meaningful rights to participate. This participatioii is important in 
Section 8(h) 3 and 4 as local participation matters and “local” Including this county owns parts of 
these hteilides. 

Fifteenth, Section B(d) should proiridc that local government entities dmt already provide repair, 
and maintenance, and conslrucdon of parts of the project should bo party to the agreement, and 
also funded to provide these services to the proJecL We as a county own the road right-of-ways 
used by the projects and the crossing atructurca and should be funded to provide those services. 

Sheteenth, Section 8(e) 2 provides for acquisition of easements from landowners witliout 
compensation for land value taken or reduced by die work. This seems a taking without 
compensation and no assurance of restoration of (he land is included in the paragraph. We 
believe both sliould be. Further, Section (Q requites that the land, i .c. tlglit-of-way is held in 
trust for the Tribes benefit. This seems lopaded and is a forced sale to an entity that is only Ibr 
benefit of the “Tribes”, It is not a preferred alternative to mai^'. 

Seventeenth, Section 8(e3 and (f) harms all local fiovomraent units here and our schools and fire 
districts, etc. as trust lands do not pay taxes, placing an unfair and oppressive burden on our other 
taxpayers. 

Eighteenth, Section 9(1) uses mandates that tlia Ag Development account is used for “Indian 
Land” in parts A, B, C, D, and F. with no acknowledgment of system improvements that benefit 
non-Indian land or lands that are impacted. No discussion of cost allocation is included and wc 
believe it should be as collateral costs to non-bidian land may be non-econoinic for file long 
term, and unfiiir to other owners. 

Nineteenth, Section 1 0 includes funding for Flathead Irrigation Project maintenance with no 
mechanism to allocate casts related to non-allottee beneficiaries , 

Twentieth, paragraph Section 12 a (3) does not obtain a release from allottees and 12 (c) allows 
the Tribes to make claim gainst any water rights rcoogniaed under any Final Decree, That 
seems contrary to the compact and statements that (he Tribe gave up certain olaima, which this 
paragraph does not gfve up. 

Twenty First, Section 13 a andb could release this state and this county &om liability as 
we understood that was tiie benefit of a compact 
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Twenty SecDud, Section 3 (15) defines “Indian Land," the compact does not. The definition 
seems to ovetturn the “Claimiont’ case and raises significant guesdons about juiisdiction, use, 
and authori^ of Federal, State, Tribal, and local government. A clarified definition wonld be 
helpful limiting these questions. 

Twenty Third, vve also have a concern regarding the other accounts that are being established, 
including economic development account, community development account, end agriculture 
development accoimt. Those funds are limited to Tribal Government only, no firnding for local 
government, and no funding for non-Tribai member projects. At a minimum clarification of the 
programs and provision of funds for all residents would be helpful. This issue is important 
because more Ilian 70% of the population of tliis reservation and county is non-Tribal. 

Twenty Fourth, as a county our ooncBm about allottees having lands in trust to qualify and all 
acqtnied lands being put in trust are largely based on worsening ouruafunded mandate. Trust 
lands pay no taxes to the county, fire districts or schools, but receive the benefits. Our Public 
Law 280 law enforcement problem will be made even worse by this act as it increases the 
unfunded mandate burden on our other taiqiayers. 

These comments are not complete due to lime deadlines but arc a start for the record of 
significant issues that need to be addressed. 


GREAT PLAINS TRIBAL CHAIRMEN’S ASSOCIATION, INC. 

Rapid City, SD, June 27, 2016 

Senator John Barasso, Chairman, 

Senator Jon Tester, Vice Chairman, 

Senate Indian Affairs Committee, 

Washington, DC. 

Re: S. 2796, the RESPECT ACT 

Dear Chairman Barasso and Vice Chairman Tester: 

We write on hehalf of the 16 Member Tribes of the Great Plains Tribal Chair- 
men’s Association, Inc., to support S. 2796. We appreciate the leadership of Senator 
Rounds in bringing forward the RESPECT Act to eliminate substandard, frankly — 
anti-Indian measures from the era of Indian wars and cultural oppression. And, 
thank you for your assistance in securing its enactment. 

Senator Rounds introduced the RESPECT Act, S. 2796, to strike some of the laws 
which have historically disadvantaged our Indian nations and our people. For exam- 
ple, there are still laws on the books for the removal of our children from our homes 
to be sent to compulsory boarding schools run by military officers, where the mantra 
was “Rill the Indian, save the Man.” These laws should be struck from the books. 

Perhaps the provision on Indian Reform Schools can be updated to provide for 
Education, Counseling, and Other Assistance to Indian youth in custody. Perhaps 
the Army provision on facilities and staff can be consolidated and updated to pro- 
vide for the transfer of unneeded facilities to Indian tribes. 

Finally, perhaps a request can be added to President Obama and Congress to hold 
a public ceremony to announce America’s Apology to Native Americans, enacted 
under the leadership of Senator Brownback and Senator Inouye as Section 8113 of 
the 2010 Defense Appropriations Act. The President signed the Act, yet never held 
a ceremony with our Indian nations and tribes to proclaim it. 

Thank for your leadership for Indian country. 

Sincerely, 
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John Yellow Bird-Steel, 

President, Oglala Sioux Tribe, Chairman, Great Plains Tribal Chairman’s 

Association 


Montana Farmers Union 
Great Falls, MT, June 22, 2016 

Senator John Barasso, Chairman, 

Senator Jon Tester, Vice Chairman, 

Senate Indian Affairs Committee, 

Washington, DC. 

Re: S. 2796, the RESPECT ACT 
Dear Chairman Barasso and Vice Chairman Tester: 


Montana Farmers Union wishes to go on record in support of S. 3013, introduced 
by Senator Tester, and which will authorize and implement the water rights com- 
pact negotiated by the Montana Compact Commission and members of the Consoli- 
dated Salish and Kootenai Tribe. The policy of our organization has long supported 
State Water Court adjudication of all state water disputes, including all federal, 
state and private permits and/or reservations. 

Action on this bill is critical for our rural producers to be ensured that irrigators 
on farms and ranches in Montana have all the water resources they need to main- 
tain production of their crops and livestock. Montana is a semi-arid climate with an 
average of less than 15 inches of moisture per year and depends on irrigation water 
to sustain and firm up commodities for harvest in the fall. The passage of this Com- 
pact will benefit all members of the agriculture community and sustain the number 
one industry in our state. 

Passage of the compact assures Montanan’s certainty of adequate water, while 
protecting existing water rights from tribal call and assuring individual water uses 
will not have to pay for litigation through the water courts. 

The CSKT Water Compact improves the irrigation infrastructure on Montana as 
it will assure funds for the improvement of water delivery systems, ditches, turn- 
outs, storage and assures efficient use of our scarce water resources. 

The exciting piece of this legislation is, that of assuring water certainty for our 
producer members. We pledge to continue working with you as this legislation 
moves forward. Feel free to call, should you have concerns. 

Sincerly, 


Alan Merrill, President 


E-mail Submitted by Mary Matheidas 

I am a rancher and irrigator on the Flathead Indian Reservation. I am non-tribal. 
I have lived here for 20 years. 

As a result of CSKT Water Compact approval by federal, state and tribal officials, 
a water compact passed illegally by the Mt. state legislature without the mandated 
% majority, Mt. residents, both tribal and non-tribal, have NO government to advo- 
cate for their constitutional rights, civil, property or water rights. The small CSKT 
tribal government now has 100 percent control over all water and power emanating 
from the former Kerr Dam, rivers, streams and all land and residential access to 
water and all access to electric power. Residents of the Flathead Indian Reservation 
are now at the mercy of a tribal government that had no responsibility to the bulk 
of the reservation population, for livelihood on their lands and businesses; this con- 
dition will be locked in perpetuity if the state legislators’ proposed CSKT water set- 
tlement compact or S.3013 is ratified. 

In addition to total control of water and power, the CSKT refuses to amend the 
compact to allow for a cap on rate-setting; or review by federal entities or the state 
public services commission. This was a commitment agreed to many years ago and 
is now being ignored. Jon Tester’s bill makes us basically wards of the tribe. 

This constitutes a request that any action of Jon Tester’s bill S. 3013 be stayed 
until proper study has been done. This study need to include the following: 

1. DUE PROCESS AND PROCEDURE The CSKT compact passed by the Mt. leg- 
islature has been inordinately and dramatically expanded by S. 3013 beyond what 
the state legislature actually approved on April 11, 2015 all without the approval 
or review of the Mt. legislature. I am appalled that any federal senator can bypass, 
expand and override decisions made by a state legislature even if if legality of the 
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original passage of the water compact is in question. This bill now in consideration 
pre-empts the Mt. legislature’s proposed CSKT water settlement agreement. 

2. Both the state approved compact and S. 3013 entirely violate the U.S. Constitu- 
tion and Montana State Constitution. The compact violates the first, fifth and 10 
amendments of the U.S. Constitution. The compact violates numerous individual 
rights of Mt. citizens as identified in Article II of Mt.’s Constitution and Section 3 
of Article IX of the Montana Constitution. 

3. There are several JUDICIAL RULINGS being ignores and need to the ad- 
dressed. Among them are TARRANT v. HERRMANN AND MONTANA v. U.S. The 
first governs use of water and the second provides that non-tribal people will not 
be governed by tribal governments without their consent. The executive and legisla- 
tive branch of the State of Montana have entirely abdicated their responsibilities 
to protect and serve Mt. citizens, tribal and non-tribal, within the Flathead Indian 
Reservation. 

4. VIOLATIONS OF THE GENERAL ALLOTMENT (DAWES) ACT AND HOME- 
STEAD ACT When settling the west and opening un indian reservations, Congress 
provided in perpetuity that each land patent issued under the above leading Acts. 
Whether to tribal or non-tribal persons was guaranteed a water right permanently 
attached to the patent. Settling the west and opening the reservation could not hap- 
pen unless water was guaranteed by Congress to each patent issued. Now the water 
rights attached by Congress to individual land patents have been confiscated by the 
Federal, State and Tribal governments and incorporated into the CSKT water com- 
pact. Land owners subject to the CSKT water compact had significant liens placed 
against their properties for the purpose of constructing the Kerr Dam and a federal 
irrigation system in the early 1900s. Liens were paid off but many properties lack 
the endorsement of a water deed attached to the particular properties. Nor have all 
liens been cleared.. Private property water right have been literally stolen while the 
liens permanently exist on the allotted parcels. The CSKT water compact would 
render this condition permanent. 

5. FEDERAL AND TRIBAL SOVEREIGN IMMUNITY The CSKT water compact 
as passed by the Mt. Legislature on April 11, 2015, contained a waiver of tribal sov- 
ereign immunity. S. 3013 is silent as to tribal sovereign immunity but S3013 pro- 
vides that where there is inconsistency between the Mt. legislature’s compact and 
Tester’s inflated version of the compact that the Act contained in S. 3013 controls. 
The end result is that S. 3013 holds the United States entirely harmless from all 
administrative accountability, use of funds and project impacts, while also elimi- 
nating the CSKT tribal waiver of sovereign immunity approved by the Mt. legisla- 
ture. By locking out due process of affected land owners, there is no recourse when 
further harm occurs to land owners and residents other than a small appointed com- 
pact management organization probably heavily seated and controlled by tribal 
members. 

6. NATIONAL ENVIRONMENTAL POLICY ACT AND STATE ENVIRON- 
MENTAL POLICY ACT Prior to the passage of the water compact in April 2015, 
no environmental impact analysis was conducted by federal, state or tribal govern- 
ments for a project that will physically disturb and impact thousands of acres of 
land on the Flathead Indian Reservation. S. 3013 affirms compliance with the NEA 
and in the next sentence, excepts S.3013 for NEPA compliance. Read carefully. 

7. HELLGATE TREATY OF 1855 AND THE CSKT CONSTITUTION UNDER 
THE INDIAN REORGANIZATION ACT OF 1934 The foundational framework as- 
serting tribal water rights is based on the Hellgate Treaty of 1855. The treaty pro- 
vided for beneficial use and occupancy only of a bounded reservation. Treaty res- 
ervation land was owned and governed the the United States and Bureau of Indian 
Affairs. Neither tribal leaders nor tribal members had any jurisdictional authority 
or ownership of the land or the water within the reservation under the Treaty. To 
claim in 2016 that the Hellgate Treaty provided tribal government ownership or ju- 
risdiction of the land or water when the Treaty only “affirmed” the right to fish is 
quite a remarkable change in theory. 

There are many immoral and constitutional flaws in both the original compact 
and Jon Tester’s current version. I sincerely hope there a people of vision and moral 
character who will closely scrutinize this bill and reject it outright for what it is: 
to subjugate all irrigators and peoples of the Flathead Indian Reservation to the will 
of the tribe, i.e. the government. 


Senator Daines 
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I wish to add my name to the growing list of Montana legislators that are against 
the Salish Kootenay water compact. I feel the non-native American farmers on the 
reservation are not well enough protected by the Company as it passed the legisla- 
ture in 2015. 

Thank you for your time, 

Ken Holmlund, 

House District 38, Miles City. 


I am concerned that this Compact is being addressed at this time. We have court 
proceedings that need to be processed, the notion that the CSKT Compact may su- 
persede Compacts that are a head is disturbing to me and some people that are in- 
volved in these other Compacts. Those of us who live off the reservation have a reel 
problem with the verbiage off reservation water rights being considered . I feel this 
needs to be put on hold till it is resolved through litigation. So if it comes to be 
voted on vote against it. 

Rep Mark Noland. 


Please consider a no vote on the Compact. This compact give control of the off 
reservation water rights to a tribal council and, more importantly, to a small group 
of old water rights farms, making water a commodity worth far more than the land 
being farmed. This negatively impacts over one hundred thousand residents. Again, 
please don’t let this out of Committee. 

Randy Beodehl, 

Representative, Montana House District 9. 


Esteemed public servants, 

My name is Nick Schwaderer, I am the State Representative for House District 
14 in Montana, which covers the greatest area of the CSKT Reservation of any 
House District. I have lived in this area my entire life. 

Following years of meeting the community door-to-door and serving them as their 
representative, I fully oppose this water compact. I can say with full honesty that 
my community, who lives here, back me in this opposition. 

Overall, this water compact goes far beyond the intent of original caselaw and 
convention with the allocation and administration of native water rights, and acts 
as a threat to those who live, work and own property in our community. 

Sincerely, 


Representative Nick Schwaderer, 

House District 14, Superior, MT. 


Not only is the CSKT a violation of the MT Constitution, it is an overreach and 
power grab by the U.S. government. 

Please defeat this egregious affront to state sovereignty in Montana. 

Rep. Brad Tschida, 

MT House Dist. 97. 
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